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The business environment has been undergoing rapid changes caused, by globalisation and advancement in
Information Technology. The impact of these changes on the finance function and the skills set needed by
professional accountants to perform their various tasks have been profound. These developments have made
it inevitable for the Institute’s syllabus and training curriculum to be reviewed to align its contents with current
trends and future needs of users of accounting services.

The Institute of Chartered Accountants of Nigeria (ICAN) reviews its syllabus and training curriculum every
three years, however, the syllabus is updated annually to take cognisance of new developments in the
national environment and global accoutnacy profession. The Syllabus Review, Professional Examination and
Students’ Affairs Committees worked assiduously to produce a 3-level, 15-subject ICAN syllabus. As approved
by the Council, examinations under the new syllabus will commence with the November 2021 diet.

It is instructive to note that the last four syllabus review exercises were accompanied with the publication of
Study Texts. Indeed, when the first four editions of Study Texts were produced, the performances of
professional examination candidates significantly improved. In an effort to consolidate on these gains and to
further enhance the success rates of students in its qualifying examinations, the Council approved that a new
set of learning materials (Study Texts) be developed for each of the subjects. Although, these learning
materials may be regarded as the fifth edition, they have been updated to include IT and soft skills in relevant
subjects, thereby improving the contents, innovation, and quality.

Ten of the new learning materials were originally contracted to Emile Woolf International (EWI), UK. However,
these materials were reviewed and updated to take care of new developments and introduced IT and soft
skills in relevant subjects. Also, renowned writers and reviewers which comprised eminent scholars and
practitioners with tremendous experiences in their areas of specialisation, were sourced locally to develop
learning materials for five of the subjects because of their local contents. The 15 subjects are as follows:

1 Business, Management and Finance EWI/ICAN
2 Financial Accounting EWI/ICAN
3. Management Information EWI/ICAN
4 Business Law ICAN
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5 Financial Reporting EWI/ICAN
6 Audit and Assurance EWI/ICAN
7. Taxation ICAN
8 Corporate Strategic Management and Ethics EWI/ICAN
9 Performance Management EWI/ICAN
10. Public Sector Accounting and Finance ICAN

11. Corporate Reporting EWI/ICAN
12. Advanced Audit and Assurance EWI/ICAN
13. Strategic Financial Management EWI/ICAN
14. Advanced Taxation ICAN
15. Case Study ICAN

As part of the quality control measures, the output of the writers and reviewers were
subjected to further comprehensive review by the Study Texts Review Committee.

Although the Study Texts were specially produced to assist candidates preparing for
the Institute’s Professional Examination, we are persuaded that students of other
professional bodies and tertiary institutions will find them very useful in the course of
their studies.

Haruna Nma Yahaya (Mallam), mni, BSc, MBA, MNIM, FCA
Chairman, Study Texts Review Committee
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The Institute is deeply indebted to the underlisted locally-sourced rewriters, reviewers
and members of the editorial board for their scholarship and erudition which led to the
successful production of these new study texts. They are:

Enigbokan, Richard Olufemi Reviewer
Clever, Anthony Obinna Writer
Kajola, Sunday Olughoyega Writer

Oladele, Olayiwola.O Writer/Reviewer
2. Adekanola, Joel .O Writer
Public Sector Accounting and Finance
1 Osho, Bolaji Writer/Reviewer
1 Biodun, Jimoh Reviewer
2. Osonuga, Timothy Writer
3 Ashogbon, Bode Writer

Adejuwon, Jonathan Adegboyega Reviewer

2. Kareem, Kamilu Writer

Adesina, Julius Babatunde Writer/Reviewer
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1. Ezeilo, Greg Reviewer
2. Ezeribe, Chimenka Writer
3. Ikpehai, Martins Writer

1. Adesina, Julius Babatunde Reviewer

2. Adepate, Olutoyin Adeagbo Writer

The Institute also appreciates the services of the experts who carried out an update and
review of the following Study Texts:

1. Ogunniyi, Olajumoke
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. Okwuosa, Innocent
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Tax administration

Purpose
At the end of this chapter, readers should be able to know:

The systems of administration of tax in Nigeria;

The roles of the three arms of government as they relate to taxation;
Taxes and levies collectible by each tier of government in Nigeria;

The functions of the various organs of tax administration;

The limitations of tax administration in Nigeria;

The challenges of multiplicity of taxes in Nigeria and possible solutions

Fiscal federalism and the Nigerian tax administration system

1.1.1  Constitutional provisions regarding fiscal federalism in Nigeria

Fiscal federalism is the system of revenue generation and redistribution within a federal
system. It concerns the financial and attendant functions and responsibilities of
component units within a federal structure.

Nigeria’s fiscal federalism is a product of historical, economic, political,
geographical, cultural and social factors.

The Constitution of the Federal Republic of Nigeria (CFRN) Cap C.23 LFN 2004(as
amended) entrenches the fundamental principles of federalism.

Section 2(1) of the CFRN, provides that “Nigeria is one indivisible sovereign state to
be known by the name of the Federal Republic of Nigeria” while section 2(2) further
provides that “Nigeria shall be a federation consisting of states and a federal capital
territory”.

1.1.2  Structure and taxing rights of different levels of government

For tax purposes and in accordance with its constitutional provision, Nigeria is divided into
three constituencies - The Federal, State and Local governments.

The Federal Government is responsible for the assessment and collection of taxes due from
all taxable corporate bodies, personnel of the Nigerian armed forces and those employed in
Nigeria's foreign missions. With the enactment of Federal Capital Territory Internal Revenue
Service (FCT-IRS) Act of 2015, the FCT-IRS is responsible for the assessment and
collection of taxes due from all taxable individual residents of the Federal Capital Territory,
Abuja. Prior to the enactment of FCT — IRS Act of 2015, the Federal Government is
responsible for the assessment and collection of taxes due from all taxable individual
residents in Federal Capital Territory, Abuja.

Each State government is responsible for the assessment and collection of the taxes due
from all taxable persons resident in the state with the exception of personnel of the Nigerian
Armed Forces, employees of the Nigeria foreign missions and individual residents of the
Federal Capital Territory, Abuja.

The taxing right for each of the three tiers of government is as contained in the Taxes and
Levies (Approved List for Collection) Act No 21, 1998 (as amended),which is now referred to
as Taxes and Levies (Approved List for Collection) Act CapT2 LFN 2004 (as amended).
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1.1.3 Taxes and levies collectible by each tier of government

These are as follows:

a)  The federal government
(i)  Companies income tax
(if)  Withholding taxes on companies and non-residents

(i) Petroleum profits tax

(iv) Value added tax

(v)  Tertiary education tax

(vi)  Capital gains tax for companies and non-residents
(vii)  Stamp duties on companies and non-residents

(viii) Personal income tax in respect of members of Armed forces,
Police forces and those employed in Nigeria’s foreign missions

Note that with establishment of Federal Capital Territory Internal Revenue Service,

vide the FCT Internal Revenue Service Act 2015, the personal income tax of persons
resident in Federal Capital Territory, Abuja, is collectible by the Federal Capital Territory
Internal Revenue Service.

b)  The state government

(i)  Personal income tax (PAYE and Direct assessment).
ii)  Withholding taxes on individuals as restricted above
i) Capital gains tax on individuals as restricted above

lv)  Stamp duties on instruments executed by individuals as restricted
above

v)  Pools betting and lotteries, gaming and casino taxes
vi)  Road taxes

vii) Business premises registration fee

viii) Development levy

ix)  Naming of street registration fees in the state capital

X)  Right of occupancy fees on land owned by the state
government in urban areas of the state

(xi) Market taxes and levies where the state finance is involved
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c)  The local government

()  Shops and kiosk rates

(i)  Tenementrates

(i) On and off liquor license fees

(iv)  Slaughter slab fees

(v)  Marriage, birth and death registration fees

(vi)  Naming of street registration fees excluding any street in the state capital

(vii) Right of occupancy fees in rural areas excluding those collected by the federal
and state government.

(viii) Market taxes and levies excluding where state finance is involved
(ix)  Motor park levies
(x)  Domestic animals license fees

(xi)  Bicycle, trucks, canoes, wheelbarrow and cart fees, other than mechanically
propelled trucks

(xii) Cattle tax payable by cattle farmers only
(xiii) Merriment and road closure levy

(xiv) Radio and Television License (RTV) fees (Other than radio and TV transmitter)

(xv) Vehicle radio license fees (To be imposed by the LG of the state where the
vehicle is registered)

(xvi)  Wrong parking charges

(xvii) Public convenience, sewage and refuse disposal fees
(xviii) Customary burial ground permit fees

(xix) Religious places establishment permit fees

(xx)  Signboard and advertisement permit fees

It is pertinent to note that the Federal Government expanded the taxes and levies which
the tiers of government can impose through the Schedule to the Taxes and Levies
(Approved List for Collection) Act (Amendment) Order, 2015. In this Order made by the
Minister of Finance, several new tax/levy heads, such as infrastructure
maintenance/development levy, wharf landing charge/fee, consumption tax, the National
Information Technology Development levy, etc were introduced.
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However, on May 8, 2020, the Federal High Court sitting in Lagos, delivered judgment in
Suit Number: FHC/L/CS/1082/2019 between The Registered Trustees of Hotel
Owners and Managers Association of Lagos (suing for itself and on behalf of all its
members) Vs. The Attorney-General of the Federation & Others and held that the
Ministerial Order 2015 is unconstitutional, null and void.

The Court submitted that the Constitution vests the legislature with the power to make
laws. The Court further stated that schedulestoalaw  are part and parcel of that law
and as such, only the legislature can amend schedules to a law. The implication of
this ruling is that all the taxes and levies that were added to those ones in the Taxes and
Levies (Approved List for Collection) Act Cap. T2 LFN 2004, via the Ministerial Order
2015, are illegal and cannot be enforced.

1.2 Composition and functions of the various organs of tax administration

Each tier of government has its own tax authority, created by federal laws. The authorities
include:

1.21 Federal Inland Revenue Service Board (FIRSB)

The administration of taxation on the profits of incorporated companies is vested in the Federal
Inland Revenue Service (FIRS) whose management board is known as the Federal Inland
Revenue Service Board (FIRSB) (Sections 1-3 FIRS Establishment Act, 2007).

a)  Composition of the FIRSB
The Federal Inland Revenue Service Board comprises:

(i)  The Executive Chairman of the Service who shall be experienced in taxation as
Chairman of the Service to be appointed by the President and subject to the
confirmation of the Senate;

(i)  Six members with relevant qualifications and expertise who shall be appointed
by the President to represent each of the six geo- political zones;

(i) Arepresentative of the Attorney-General of the Federation;
(iv)  The Governor of the Central Bank of Nigeria or his representative;
(v)  Arepresentative of the Minister of Finance not below the rank of a Director;

(vi)  The Chairman of the Revenue Mobilisation, Allocation and Fiscal Commission
or his representative who shall be any of the commissioners representing the
36 states of the Federation;

(vi) The Group Managing Director of the Nigerian National Petroleum
Corporation or his representative who shall not be below the rank of a
Group Executive Director of the Corporation or its equivalent;

(viii) The Comptroller-General of the Nigerian Customs Service or his
representative, not below the rank of Deputy Comptroller- General;

(ix) Registrar-General of the Corporate Affairs Commission or his representative
not below the rank of a Director; and
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(x)  The Chief Executive Officer of the National Planning Commission or his
representative not below the rank of a Director.

The members of the Board, other than the Executive Chairman, shall be part-
time members. Also, the Chairman and other members of the Board, other
than ex-officio members shall each hold office.

*  Foraterm of 4 years renewable once only; and

*  On such terms and conditions as may be specified in the letter of
appointment.

b)  Powers of FIRSB
The Board shall:

(i) Provide the general policy guidelines relating to the functions of the
Service;

(if) Manage and superintend over the policies of the Service on matters relating to
the administration of the revenue assessment, collection and accounting system
under the Act or any enactment or law;

(i) Review and approve the strategic plans of the Service;

(v) Employ and determine the terms and conditions of service including
disciplinary measures of the employees of the Service;

(vi) Stipulate remuneration, allowances, benefits and pensions of staff and
employees in consultation with the National Salaries, Income and Wages
Commission; and

(vii) Do such other things, which in its opinion, are necessary to ensure the
efficient performance of the functions of the Service under the Act

C) Functions of FIRS
The Service shall:
(a) Assess persons including companies, enterprises chargeable with tax;

(b) Assess, collect, account and enforce payment of taxes as may be due to the
Government or any of its agencies;

(c) Collect, recover and pay to the designated account any tax under provision of the Act or
any other enactment or law;

(d) In collaboration with the relevant ministries and agencies, review regimes and
promote the application of tax revenues to stimulate economic and development;

(e) In collaboration with the relevant law enforcement agencies, carry out examination and
investigation with a view to enforcing compliance with provisions of the Act;
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() Make, from time to-time, a determination of the extent of financial such other losses by
government arising from tax fraud or evasion and s losses (or revenue forgone) arising
from tax waivers and other related matters;

(9) Adopt measures to identify, trace, freeze, confiscate or seize proceeds derived from tax
fraud or evasion;

(h) Adopt measures which include compliance and regulatory actions, introduction  and
maintenance of investigative and control techniques on detection and  prevention of
non-compliance;

(i) Collaborate and facilitate rapid exchange of information with relevant national or
international agencies or bodies on tax matters;

(i) Undertake exchange of personnel or other experts with complementary agencies for
purposes of comparative experience and capacity building;

(k) Establish and maintain a system for monitoring international dynamics of taxation in
order to identify suspicious transactions and the perpetrators and other persons
involved:;

(1) Provide and maintain access to up to date and adequate data and information on all
taxable persons, individuals, corporate bodies or all agencies of government involved in
the collection of revenue for the purpose of efficient, effective and  correct tax
administration and to prevent tax evasion or fraud;

(m)  Maintain database, statistics, records and reports on persons, organisations,
proceeds, properties, documents or other items or assets relating to tax administration
including matters relating to waivers, fraud or evasion;

(n) Undertake and support research on similar measures with a view to stimulating
economic development and determine the manifestation, extent, magnitude and effects
of tax fraud, evasion and other matters that affect effective tax administration and make
recommendations to the government on appropriate intervention and preventive
measures;

(0) Collate and continually review all policies of the Federal Government relating to
taxation and revenue generation and undertake a systematic and progressive
implementation of such policies;

(p) Liaise with the office of the Attorney-General of the Federation, all government security
and law enforcement agencies and such other financial supervisory institutions in the
enforcement and eradication of tax related offences;

(q) Issue taxpayer identification number to every taxable person in Nigeria in collaboration
with States Boards of Internal Revenue and Local Government Councils;

(r) Carry out and sustain rigorous public awareness and enlightenment campaign on the
benefits of tax compliance within and outside Nigeria;
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(s) Carry out oversight functions over all taxes and levies accruable to the Government of
the federation and as it may be required, query, subpoena, sanction and reward any
activities pertaining to the assessment, collection of and accounting for revenues
accruable to the Federation; and

(t) Carry out such other activities as are necessary or expedient for the full discharge of all
or any of the functions under the Act

(c) Duties of the Secretary to the FIRSB (Section 12)

There shall be a Secretary to the Board who shall be appointed by the Board
within the FIRS whose duties are to:

(i) Issue notices of meetings of the Board;

(i) Keep records of the proceedings of the Board; and

(i) Carry out such duties as the Executive Chairman or the Board may, from
time to time, direct.

In order to assist the FIRS in the performance of its duties, provision is made in
Section 9 for the setting up of a committee of the Board, to be known as “The
Technical Committee”.
(d) Composition of the Technical Committee

The Technical Committee shall consist of:

(i)  The Executive Chairman of FIRS as Chairman of the committee;

(i) All Directors and Heads of departments of the FIRS;

(i) The Legal Adviser to FIRS; and

(iv) Secretary to FIRSB.

The Technical Committee may co-opt from the Service, such staff as it may deem
necessary, for the effective performance of its functions under the Act.

(e)  Functions of the Technical Committee, Federal Inland Revenue Service Board
The functions are:

()  To consider all tax matters that require professional and technical expertise
and make recommendations to the Board;

(i) To advise the Board on any aspect of the functions and powers of the FIRS;
and

(i) Toattend to such other matters as may from time to time be referred to it
by the Board.
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1.22  Joint Tax Board (JTB)

Section 86 of the Personal Income Tax Act Cap P8 LFN 2004 (as amended) established the
Joint Tax Board (JTB).

(@)

Composition

The JTB comprises:

@

The Chairman of the Federal Inland Revenue Service Board appointed
pursuant to section 11 of the Federal Inland Revenue Service
(Establishment) Act 2007 who shall be the Chairman of the JTB;

One member from each State who shall be the Chairman of the State
Internal Revenue Service whose nomination shall be evidenced by writing
delivered to the Secretary to the Board by the Governor.

()  The JTB shall appoint an officer who is experienced in income tax matters to be
the Secretary to the Board, and may, in accordance with existing law, appoint
such other staff, from time to time, including secondment or transfer from public
service in Nigeria; and

©  The Legal Adviser of the FIRS acts as the legal adviser tothe JTB and shall
be in attendance at meetings and serve as adviser to the Board.

Quorum

Seven members or their representatives shall constitute a quorum {Section 86 (6)}.

Functions of the JTB
The Board shall:

©

Exercise the powers or duties conferred on it by the Personal Income
Tax Act (PITA) and other Acts;

Advise the Federal Government, on request, in respect of double
taxation arrangement with any other country;

Advise the Federal Government, on request, in respect of rates of capital
allowances and other taxation matters, having effect throughout Nigeria in
respect of any proposed amendment to PITA,;

Promote uniformity, both in the application of PITA and in the incidence of
tax on individuals throughout Nigeria; and

Impose its decisions on matters of procedure and interpretation of PITA, on
any State, for purposes of conforming to agreed procedures or interpretations.

1.2.3 State Board of Internal Revenue (SBIR)

Section 87 of PITA, 2004 and PIT (Amendment) Act, 2011, established the State Board of
Internal Revenue whose operational arm is known as The State Internal Revenue Service
(SIRS).
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(@ Composition

(i) The Executive Chairman of the State Service who shall be a person
experienced in taxation and a member of a relevant recognised professional
body, appointed by the State Governor, subject to confirmation by the State
House of Assembly;

(ii) The Directors from within or outside the State Service;

(iii) A Director from the State Ministry of Finance;

(iv)  ALegal Adviser to the State Service;

) Three other persons appointed by the State Governor on their personal merit,

one each representing a Senatorial District in the State; and

(vi)  The Secretary of the State Service, who shall be an ex-officio member.

Note that any five members of the State Board of Internal Revenue of whom one shalll
be the Chairman or a Director, shall constitute a quorum.

(b)  Functions and Powers
The State Board shall be responsible for:

()  The assessment and collection of Pay As You Earn (PAYE) and other
personal income tax;

(i) Ensuring the effectiveness and optimum collection of all taxes and
penalties due to government;

(i)  Doing all such things as may be deemed necessary and expedient for the
assessment and collection of and account for all amounts so collected in a
manner to be prescribed by the Commissioner;

(iv)  Making recommendation, where appropriate, to the JTB on tax policy, tax
reforms, tax legislations, tax treaties and exemptions as may be required
from time to time;

() ~ Generally controlling the management of the State Service on matters of
policy, subject to the provision of the law setting up the State Service; and

(vi)  Appointing, promoting, transferring and imposing discipline on employees
of the State Service.

Note that an amount of not less than 5 percent of revenue collected as may be approved
by a State House of Assembly shall be retained by the State Board of Internal Revenue
to defray cost of collection and administration.

(c) Technical Committee of SBIR
Section 89 established the Technical Committee of the State Board of Internal Revenue.

()  Composition
The Committee comprises:
*  Executive Chairman of the State Board as Chairman;

e The Directors within the State Service;

*  The Legal Adviser to the State Service; and
*  The Secretary of the State Service.
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(i) Functions
These are:
*  Consider all matters that require professional and technical expertise
and make recommendations to the Board;

*  Advise the Board on its power and duties; and

*  Attend to such other matters that may from time to time be referred to it.

1.24 Joint State Revenue Committee

(@) Composition
According to the Act, each state of the federation should have a Joint State Revenue
Committee, comprising:

() The Chairman of the State Board of Internal Revenue who acts as Chairman
of the Committee;

(i) The Chairman of the Local Government Revenue Committee;

(i) A Representative of the Bureau of Local GovernmentAffairs not below the
rank of a Director

(iv) A Representative of the Revenue Mobilisation, Allocation and Fiscal
Commission, as an observer;

(v)  State Sector Commander of the Federal Road Safety Commission (FRSC)
as an observer;

(vi) Legal Adviser of the State Internal Revenue Service; and

(vii) Secretary to the Committee who shall be a staff of the State Internal Revenue
Service.

(b)  Functions of the Joint State Revenue Committee

The functions of the Committee shall be to:

(i) Implement decisions of the Joint Tax Board ;

(i) Advise the Joint Tax Board and the State and Local Governments on
revenue matters;

(i) Harmonise Tax Administration in the State;

(iv)  Enlighten members of the public generally on State and Local Government
revenue matters; and

(v)  Execute such other functions as may from time to time be assigned by
the Joint Tax Board.

1.25 The Local Government Revenue Committee (LGRC)

The LGRC operates in each local government of a state.

The Institute of Chartered Accountants of Nigeria

11



(@) Composition
The Revenue Committee shall comprise:
(i)  The Supervisor for Finance as Chairman;
(i)  Three Local Government Councilors as members; and

(i) Two other persons experienced in revenue matters to be nominated by the
Chairman of the Local Governments on their personal merits.

(b)  Functions
The Revenue Committee shall be responsible for:

()  The assessment and collection of all taxes, fines and rates under its
jurisdiction and shall account for all amounts so collected in a manner to
be prescribed by the Chairman of a Local Government; and

(i) The day-to-day administration of the department which forms its operational
arm. The Committee shall be autonomous ofa Local Government Treasury
Department.

1.3 Limitations of tax administration
The following are some of the constraints to effective tax administration in Nigeria:

(a) Poor public enlightenment;

(b) Inadequate funding of tax authorities;

Dearth of qualified and / or experienced tax officials at the stateand
local government tiers of government;

—
O
-

(d) Tax evasion;

(e) Improper use of tax consultants;

() Lack of will power on the part of personnel of tax authorities (administrative
(9) ineffectiveness);

(h) Loop holes in the relevant laws; and

(i) Poor governance.

1.4 Challenges of multiplicity of taxes and possible solutions
1.4.1 Definition of tax

According to the National Tax Policy [NTP] document, tax is defined as “any compulsory
payment to government imposed by law without direct benefit or return of value or a
service whether it is called tax or not”.

14.2 Multiple taxation

Multiple taxation occurs “where the tax, fee or rate is levied on the same person in respect
of the same liability by more than one taxing authority (State or Local Government
Council).”

In addition to the above, multiple taxation shall be deemed to occur: when there is unlawful
and compulsory payments to the government without legal backing, where a taxpayer is
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faced with demands from the state or local government for the same or similar taxes e.qg.
Value added tax (VAT) and sales/consumption tax, where the government imposes more
than one tax on the same tax base e.g. Companies income tax, tertiary education tax and
technology levy on corporate taxpayers.

1.4.3 Causes of multiplicity of taxes

As stated above the statutory approved list for collection of taxes, in accordance with the
Taxes and Levies (Approved List for Collection) Act Cap T2 LFN 2004 (as amended) states
that there are 39 taxes in Nigeria. This number is rather alarming. Some of the causes of
multiplicity of taxes are as follows:

@

©

It would appear that the listing of 20 items in “Taxes and Levies Act” in favour the
local governments is one of the factors that motivated them into the inordinate drive
for revenue through those items;

Administratively, most of the State Boards of Internal Revenue are plagued with
various problems including poor funding, lack of infrastructure, poor
remuneration and lack of motivated skilled personnel;

Some of the state’s governments deliberately deny their local governments the
revenue due to them and in some cases have even usurped the taxes assigned to
the local governments. Consequently, the local governments, as a way of survival
desperately and aggressively focus on anything that will generate revenue for them.
For example, a development levy of just N100 is being collected by the states;

All the tiers of government usually fail to adequately fund their departments and
agencies. These developments make them to embark on aggressive revenue
drive even illegally in the name of increasing their internally generated revenue;
and

Lack of tax information and data.

1.5 Impact of multiplicity of taxes on tax compliance and revenue yield

(@)

(b)

Problems arising from multiplicity of taxes

Some of the ways by which multiplicity of taxes impacts on tax compliance
and revenue yield include:

() Multiplicity of taxes comes with a lot of uncertainties in the investment
environment. The investors are not sure of the extent to which their incomes
would be taxed. This hasbasically led to large corporate entities moving their
operations out
of some states or from Nigeria to neighboring countries on account of
multiplicity of taxes and other relevant reasons; and

(i)  Taxyield is very low as a result of numerous taxes that brings in little but with
high cost of administration. Tax yield is the revenue that accrues to
government after taking account of the cost of administration.

Possible solutions
These include:

()  Streamlining the number of taxes in Nigeria in view of the low yields of
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many of the taxes. This will involve the review of current statutory
provisions in Nigeria; and

(i) Accepting the recommendations of the 2003 Study Group which state that all
the existing taxes in Nigeria should be abolished and replaced by only two
taxes imposed at the rate of 10 per cent as follows: income tax (covering both
individuals and corporate entities) ;and expenditure tax (covering all
expenditures) The features of the proposed taxes are as follows:

* Both taxes will be internal and there will be no external taxes of
whatever description, for example, import duties, export duties, etc. non-
tax measures will be relied upon for anti-dumping purposes;

*  The liability for income tax will be determined by residence of taxpayers
while that of the expenditure tax will be determined by location of
spending;

*  Both taxes will concentrate on the formal sector of the economy;

»  Each State will have a tax authority while there will be a federal tax
authority to take care of the Federal Capital Territory (FCT);

*  Both taxes will be administered in each state by the state tax authority
while the federal tax authority will administer both at the FCT; and

*  Local government will have no taxing power in the new tax system.
The new tax system is predicated in the following arguments:

() Taxes of all description are ultimately on either income or expenditure. The
argument is that it makes for simplicity to have two broad-based taxes instead of
having a bewildering number of mushroom taxes that produce little or nothing;

()  Broad-based income and expenditure taxes will be more difficult
to evade;

(i)  While some of the existing taxes are not significant sources of
revenue they continue to contribute to administrative cost;

(V) Complex tax system may benefit tax consultants but it is a drain
to taxpayers and economy;

(V) It will remove the problem of multiplicity of taxes at the local government
level;

(M)  Allowances, exemptions, concessions, waivers, tax holidays and other such
preferential devices not only make taxes unduly complex, they also create
enormous avenues for abuse, corruption, tax avoidance, avoidable increase in
the cost of administration; and

(Vi) The exemption of informal sector is justified on the basis that the operators are
atomistic in scale and keep no record. Their exemption does not mean that
they will escape taxation altogether as they will pay expenditure tax when they
enter the formal sector to make purchases and buy at prices which already
reflect expenditure tax. It was said that the proposed new tax system has a
better revenue potential than the current system.

The Constitution should be amended to accommodate the new tax
system. Also, a technical Committee was recommended to be set up to
work out the details of the new system. Perhaps due to the radical nature
of the proposal, its effect on entrenched interests and the general
reluctance to change, the above recommendations were rejected by the
federal government.
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1.6 Chapter review

This chapter examines the dynamics of fiscal federalism, the Nigerian tax administration
system and the composition/functions of the various organs of tax administration.

Readers must have learnt about the problems, impacts and possible solutions relating to
multiplicity of taxes. In addition, issues relating to fiscal policy and its components must have
become handy to the readers.

1.7 Worked examples

1.7.1 Open-ended questions
1. i. Discuss the functions of any THREE organs of tax administration in Nigeria.

ii. What are the problems of tax administration in Nigeria?

2. (a) Ms. Lilian Abu is a Nigerian born with a British mother. She grew up and schooled in the UK
after which she took up a job with Her Majesty Revenue and Customs (HMRC) as a revenue
officer. She has been selected to join a team of international reviewers visiting Nigeria in the
coming months under a project funded by the World Bank.

Lilian has contacted you as part of her initial research to understand the tax system in Nigeria
ahead of her visit.

Required:
I Discuss the structure of the tax administration system in Nigeria.
i Discuss the functions of any TWO organs of tax administration in Nigeria.

(a) Lilian informed you that based on her Google searches, she had seen a lot of concerns being
expressed by Nigerian taxpayers over multiple taxation.

Required:
Explain the concerns by Nigerian taxpayers over multiple taxation and outline the causes and

possible solutions of multiple taxation in Nigeria.

3. State the functions of the Joint Tax Board (JTB).

1.7.2  Suggested Solutions to Worked examples

(1) Functions of Federal Inland Revenue Service Board (FIRSB) are:

a. Provide the general policy guidelines relating to the functions of the Service;

b. Manage and superintend over the policies of the Service on matters relating to the
administration of the revenue assessment, collection and accounting system under
this Act or any enactment or law;

c. Review and approve the strategic plans of the Service;

d. Employ and determine the terms and conditions of service including disciplinary
measures of the employees of the Service;

e. Stipulate remuneration, allowances, benefits and pensions of staff and employees in
consultation with the National Salaries, Income and Wages Commission; and do such other
things, which in its opinion, are necessary to ensure the efficient performance of the
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functions of the Service under the Act

Functions of .the Joint Tax Board (JTB) are:

Exercise the powers or duties conferred on it by the PITA and other Acts;

. Advise the Federal Government, on request, in respect of double taxation

arrangement with any other country;

Advise the Federal Government, on request, in respect of rates of capital allowances and
other taxation matters, having effect throughout Nigeria in respect of any proposed
amendment to PITA;

Promote uniformity, both in the application of PITA and in the incidence of tax on
individuals throughout Nigeria; and

Impose its decisions on matters of procedure and interpretation of PITA, on any State, for
purposes of conforming to agreed procedures or interpretations.

Functions of State Board of Internal Revenue (SBIR) are:

The assessment and collection of Pay As You Earn (PAYE) and other personal income tax;

Ensuring the effectiveness and optimum collection of all taxes and penalties due to
government;

Doing all such things as may be deemed necessary and expedient for the assessment and
collection of and account for all amounts so collected in a manner to be prescribed by the
Commissioner;

Making recommendation, where appropriate, to the JTB on tax policy, tax reforms, tax
legislations, tax treaties and exemptions as may be required from time to time;

Generally controlling the management of the State Service on matters of policy, subject to
the provision of the law setting up the State Service; and

Appointing, promoting, transferring and imposing discipline on employees of the State
Service.

The following are some of the constraints/problems to effective tax administration in

Nigeria:

(@)  Poor public enlightenment;

(b) Inadequate funding of tax authorities;

(c)  Dearth of qualified and / or experienced tax officials at the stateand local government
tiers of government;

(d) Taxevasion;

(e) Improper use of tax consultants;

(f)  Lack of will power on the part of personnel of tax authorities (administrative
ineffectiveness);

(9) Loop holes in the relevant laws; and

(h)  Poor governance.
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2.a

(i) Structure and taxing rights of different levels of government

For tax purposes and in accordance with its constitutional provision, the three tiers of
government responsible for taxes collection in Nigeria are the Federal, State and Local
Governments. The taxing right for each of the three tiers of government is contained in the Taxes
and Levies (Approved List for collection) Act Cap T2 LFN 2004 (as amended).

The Federal Government is responsible for the administration and collection of taxes due from all
taxable corporate bodies, personnel of the Nigerian Armed Forces and those employed in
Nigeria's foreign missions through the Federal Inland Revenue Service (FIRS).

Examples of taxes collected by Federal Government are: Companies income tax, Petroleum
profits tax, Value added tax, Personal income tax from members of armed forces personnel,
police force, Capital gains tax for companies and non-residents, withholding tax from companies,
stamp duties.

Note that with the enactment of the FCT-IRS Act 2015, taxes payable by residents of the FCT
are now collectible by the FCT-IRS.

Each state government is responsible for administration, assessment and collection of the taxes
due from all taxable persons resident in the state with the exception of the Nigerian Armed
Forces and employees of the Nigeria foreign missions through each State‘s Internal Revenue
Service (SIRS).

Examples of taxes collected by State Government are Personal income tax, withholding tax from
individuals and unincorporated entities, Capital gains tax for individuals and unincorporated
entities, stamp duties, road taxes, pools betting and lotteries, gaming and casino taxes,
development levy, etc.

Local government is responsible for collecting levies such as shop and kiosk rates, tenement
rates, on and off liquor licenses fees, slaughter slab fees, marriage, birth and death registration
fees, motor park levies, road closure levy, efc.

Local government taxes/levies are collected by the Local Government Revenue Committee in
each state.

(i) Functions of organs of tax administration in Nigeria are as follows:
Federal Inland Revenue Service Board (FIRSB)
The FIRSB shall be responsible to:

Provide the general policy guidelines relating to the functions of the Service;

Manage and superintend the policies of the Service, on matters relating to the administration of
the revenue assessment, collection and accounting system under this Act or any enactment or
law;

Review and approve the strategic plans of the Service;

Employ and determine the terms and conditions of service including disciplinary measures of the
employees of the Service;
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+  Stipulate remuneration, allowances, benefits and pensions of staff and employees in consultation
with the National Salaries, Income and Wages Commission; and

Do such other things, which in its opinion, are necessary to ensure the efficient performance of
the functions of the Service under the Act.

State Board of Internal Revenue Service (SBIRS)
The SBIRS shall be responsible for:

+ Ensuring the effectiveness and optimum collection of all taxes and penalties due to the
Government under the relevant laws;

+ Doing all such things as may be deemed necessary and expedient, for the assessment and
collection of the tax and shall account for all sums so collected, in a manner to be prescribed by
the Commissioner;

+ Making recommendations, where appropriate, to the JTB on tax policy, tax reform, tax
legislation, tax treaties and exemptions as may be required from time to time

«  Generally controlling the management of the State Service on matters of policy, subject to the
provisions of the law setting up the State Internal Revenue Service; and

«  Appointing, promoting, transferring and imposing discipline on employees of the State Internal
Revenue Service.

Local Government Revenue Committee (LGRC)
The LGRC shall be:

Responsible for the assessment and collection of all taxes, fines and rates, under its jurisdiction and
shall account for all amounts so collected, in a manner to be prescribed by the Chairman of the Local
Government;

Autonomous of the local Government Treasury department and shall be responsible for the day-to-
day administration of the Department, which forms its operational arm;

Responsible for tax payer education; and

Responsible for collection of data and information to develop and reform tax policies legislation and
administration.

Multiple taxation: Multiple taxation is a tax regime under which various and similar types of taxes are
imposed on taxpayers by different tiers of government. For instance, while the Federal Government
imposed the Value added tax on consumption and made it applicable throughout the Federation,
some notably, Lagos State, introduced the sales tax based on the same principle as the former and
made it applicable in Lagos State.

Causes of multiple taxation in Nigeria: The possible causes of multiple taxation in Nigeria are:

e The number of taxes which local government has constitutional right to collect;

e Lack of funding, particularly, for most States may result to multiple taxation where the Board
attempts to source for fund through levying of tax notwithstanding whether such tax had already
been levied either by the Federal or Local Governments;

e Some of the state governments deliberately deny their local governments the revenue due to

them, consequently the local government as a way of survival desperately and aggressively

focus on anything that will generate revenue to them;

Lack of tax education and awareness;

Inability of all the tiers of government to adequately fund their departments and agencies;

Multiplicity of revenue agencies;

Overlapping taxing rights as contained in the Constitution and the taxed and levies (approved list
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for collection); and
e Manual tax administration system and unauthodox tax collection mechanism.

i) Possible solutions to multiple taxation in Nigeria include:

e Streamlining the number of taxes in Nigeria in view of the low yields of many of the taxes, This
will involve the review of current statutory provisions in Nigeria;

o Reviewing all the existing taxes in Nigeria and harmonise where necessary, as recommended by
various study groups;

¢ Reviewing of the Constitution to address the overlap in taxing rights and limit the number of
taxes that can be imposed by different levels;

e Abolishing unauthodox method of tax collection and implement technology for tax administration;
and

e Limiting the number of revenue agencies.

3.  Functions of the JTB
The Board shall:

(a) Exercise the powers or duties conferred on it by the Personal Income Tax
Act (PITA) and other Acts;

(b) Advise the Federal Government, on request, in respect of double taxation
arrangement with any other country;

(c) Advise the Federal Government, on request, in respect of rates of capital
allowances and other taxation matters, having effect throughout Nigeria in respect
of any proposed amendment to PITA;

(d) Promote uniformity, both in the application of PITA and in the incidence of tax on
individuals throughout Nigeria; and

(e) Impose its decisions on matters of procedure and interpretation of PITA, on any
State, for purposes of conforming to agreed procedures or interpretations.
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Tax dispute resolution in Nigeria

Purpose

After studying this chapter, readers should be able to:

Know the composition and jurisdiction of Tax Appeal Tribunal;
Understand what constitutes an appeal;

Know the procedure for raising objections to tax assessments;
Know the procedure for the hearing of appeals;

Know the procedure to be followed for further appeals to the High Court, Court of Appeal and
Supreme Court; and
Know taxpayers rights in a dispute.

Objection and appeal procedures

Where a taxpayer receives a notice of assessment, he either agrees with it or he is aggrieved.
Where he agrees with the assessment, the position of the law is that the tax must be remitted within
the statutory time limit of sixty days from the date of receipt of the assessment.

Where he is aggrieved however, he is expected to raise a notice of objection. The notice of
objection must be valid for it to have any effect.

For a notice of objection to be valid, such a notice:

(i) Must have been made in writing;
(i) Must have been made within 30 days of the receipt of the notice of assessment; and
(i) Must contain the grounds of objection.

Upon the receipt of the valid notice of objection, the relevant tax authority will examine the
grounds of objection to determine ts validity. Where the grounds are found to be valid, the
tax computation would be reviewed and a revised or amended assessment raised. Payment
would be based on the revised amendment.

Where the relevant tax authority believes that there is no merit in the notice of objection, then a
notice of refusal to amend (NORA) would be sent to the taxpayer.

The taxpayer, if aggrieved by the notice of refusal to amend, should file a notice of appeal to the
Tax Appeal Tribunal within 30 days of the receipt of the notice of refusal to amend.
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2.2

Information required in a valid notice of appeal

For a notice of appeal to be valid, the following information must be included:

(i)  The tax file number;

(i) The relevant year of assessment;

(i) The date the notice of refusal to amend was received;

(iv)  The assessable profit for the year of assessment being disputed;
(v)  The taxable profit being disputed;

(vi)  The amount of tax payable disputed; and

i

vi)  The grounds of appeal. Note that the grounds of appeal may not be different
from the grounds of objection.

Establishment of a Tax Appeal Tribunal

The Tax Appeal Tribunal was established by section 59(1) of the Federal Inland Revenue
Service (Establishment) Act 2007, as provided for in the Fifth schedule to the Act. The Tax
Appeal Tribunal (TAT) is an administrative body established by the Federal Inland Revenue
Service Establishment Act to hear and resolve tax disputes arising from all federal tax
legislation. These include, the Companies Income Tax Act, Personal Income Tax Act, Petroleum
Profits Tax Act, Value Added Tax Act, Capital Gains Tax Act, Stamp Duties Act, Tax and Levies
(Approved List for Collection) Act, all regulations or rules issued in terms of these legislations
and any other laws subsequently passed by the National Assembly.

The tribunal is the first forum for aggrieved persons (taxpayers or tax authorities) to litigate before
approaching the High Court.

The tribunal operates in eight (8) zones across the federation, with a tribunal in each of the
six (6) geopolitical zones (Ibadan, Benin, Enugu, Kaduna, Jos and Bauchi) as well as Lagos
and Abuja.

2.21 Power of the Minister

According to the Act, the Minister of Finance may by notice in the federal gazette specify the
number of zones, matters and places in relation to which the tribunal may exercise jurisdiction.

222  Composition of the Tribunal

The Tribunal shall consist of five members (hereinafter referred to as “Tax Appeal
Commissioners”) to be appointed by the Minister of Finance.

Appointment and meetings of the Tribunal

@ A Chairman for each zone shall be a legal practitioner who has been so qualified to
practice for a period of not less than 15 years with cognate experience in tax legislation
and tax matters.

(b) A Chairman shall preside at every sitting of the Tribunal and in his absence, the
members shall appoint one of them as the Chairman.
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(©  The quorum at any sitting of the Tribunal shall be three (3) members.

The Tribunal may conduct its hearing remotely via virtual means using such technology or application
as may be necessary to ensure fair hearing — paragraph 20 of the Fifth Schedule of CITA was
amended by section 57 of the Finance Act, 2020.

During its meetings, the Tribunal shall have the power to conduct its proceedings in a manner it
deems fit to ensure speedy dispensation of justice.

The hearing of an appeal shall be commenced by the appellant presenting documents and
statements which he intends to rely upon as well as any witnesses he desires to call.

The respondent or his representative may in like manner present any document or statement he
intends to rely upon as well as any witnesses he desires to call.

At the hearing of an appeal, the Tribunal shall admit all relevant evidence, oral or documentary,
adduced by the appellant or the respondent or any person appearing on their behalf.

(1) The oral examination of a witness during his evidence in chief shall be limited to
confirming his written deposition and tendering in evidence all documents or other
exhibits referred to in his deposition.

(2) Thereafter the other party may cross-examine the witness who may then be re-examined.

Where the Tribunal deems it necessary, it may call upon or, as the case may be, permit
any party to produce any additional document or call additional witnesses or file any
affidavit to enable it to issue proper directions or orders.

(1) Where the Tribunal, on application of any party, directs that any person shall be
summoned to give evidence, or tender any document, the Tribunal may order the
deposit of such amount of money before the issue of a summons, as in Form TAT 6 in
the First Schedule to the Rules, as will cover the expenses of such person in so
attending.

(2) Where a witness does not appear to a summons, the Tribunal upon proof of service of
the summons, a note of which shall be made on the record book, may issue a warrant
as in Form TAT 7 in the First Schedule to the Rules to bring such witness before the
Tribunal at such time as may be convenient.

Qualification for appointment as a Tax Appeal Commissioner

A person shall not be qualified for appointment as a Tax Appeal Commissioner unless
he is knowledgeable in the laws, regulations, norms, practices and operations of
taxation in Nigeria as well as persons that have shown capacity in the management of
trade or business or a retired public servant in tax administration.

Term of Office of a Tax Appeal Commissioner

A Tax Appeal Commissioner shall hold office for a term of three (3) years, renewable for
another term of three years only and no more, from the date on which he assumes his
office or until he attains the age of 70 years, whichever is earlier.

Resignation and Removal of a Tax Appeal Commissioner
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A Tax Appeal Commissioner may by notice in writing under his hand addressed to the
Minister resign his office: Provided that the Tax Appeal Commissioner shall, unless he is
permitted by the Minister to relinquish his office sooner, continue to hold office until the
expiry of three months from the date of receipt of such notice or until a person duly
appointed as his successor assumes his office or until the expiry of his term of office,
whichever is earlier.

A Tax Appeal Commissioner may be removed from office by the Minister on the grounds
of gross misconduct or incapacity after due inquiry has been made and the Tax Appeal
Commissionerconcerned has been informed of the reasons for his removal and given an
opportunity of being heard in respect of the reasons.

Salary, allowances and conditions of Service of Tax Appeal Commissioner

The salary and allowances payable to and the terms and conditions of service of the Tax
Appeal Commissioners shall be determined by the Revenue Mobilisation Allowance and
Fiscal Commission and shall be prescribed in their letters of appointment: Provided that
neither the salary and allowances nor the other terms and conditions of service of a Tax
Appeal Commissioner shall be varied to his disadvantage after appointment.

Filling up of Vacancies of Tax Appeal Commissioner

If for any reason, other than temporary absence, any vacancy occurs in the office of a Tax
Appeal Commissioner, then the Minister shall appoint another person in accordance with
the provisions of the Act to fill the vacancy.

2.2.3 Constitution of a Tribunal

The question as to the validity of the appointment of any person as a Tax Appeal
Commissioner shall not be the cause of any litigation in any court or tribunal and no act or
proceedings before the Tribunal shall be called into question in any manner on the ground
merely of any defect in the constitution of the Tribunal.

224  Appointment of Secretary to the Tribunal

(@)  The Minister shall appoint for each place or zone where the Tribunal is to exercise
jurisdiction a Secretary who shall:

0 Subject to the general control of the Tax Appeal Commissioners, be responsible for
keeping records of the proceedings of the Tribunal;

@  Be the head of the secretariat and responsible for the day-to- day administration;
and

@  Be responsible for the direction and control of all other employees of
the Tribunal.

(b)  The official address of the Secretary appointed for each zone shall be published in the federal
gazette.

2.2.5 Appointment of other staff of the Tribunal

(@  The Minister shall appoint such other employees as he may deem necessary for the
efficient performance of the functions of the Tribunal and the remuneration of persons
so employed shall be determined by the National Salaries and Wages Commission.

(b)  The employment in the tribunal shall be subject to the provisions of the Pension Reform
Act and, accordingly, officers and employees of the Service shall be entitled to pensions
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and other retirement benefits as are prescribed under the Pension Reform Act.

2.3 Jurisdiction of the Tribunal

(@) The Tribunal shall have power to adjudicate on disputes, and controversies arising from
the following tax laws (hereinafter referred to as “The Tax Laws”).
()  Companies Income Tax Act CAP C21 LFN 2004 (asamended)

(i)  Personal Income Tax Act CAP P8 LFN 2004 (asamended)
(i) Petroleum Profits Tax Act CAP P13 LFN 2004 (asamended)
(iv)  Value Added Tax Act CAP V1 LFN 2004 (asamended)

(v)  Capital Gains Tax Act CAP S8 LFN 2004; and

(vi)  Any other law contained in or specified in the First Schedule to the Act or other
laws made or to be made from time totime by the National Assembly.

(b)  The Tribunal shall apply such provisions of the tax laws referred to above as may be applicable in
the determination or resolution of any dispute or controversy before it.

2.4 Criminal prosecution

Where in the course of its adjudication, the Tribunal discovers evidence of possible criminality,
the tribunal shall be obliged to pass such information to the appropriate criminal prosecuting
authorities, such as the office of the Attorney-General of the Federation or the Attorney-General
of any State of the Federation or any relevant law enforcement agency.

2.5 Appeals to the Tribunal

251 Notice of appeal
A notice of appeal against an assessment shall specify the following particulars:

(@)  The official number of the assessment, the date and the year for
which it was made;

(b)  The amount of total profits on which the tax was charged;

(c)  The amount of the tax charged;

(d)  The date of service of notice of refusal by the Revenue Service to amend the
assessment;

(e)  The precise grounds of appeal against the assessment. These must be the same as the
grounds stated in the notice of objection to the Revenue Service; and

() Address for service of any notice, correspondence or other documents to be
given to the appellant by the Secretary to the Appeal Commissioners.

All notices, documents or correspondence to be given to the Appeal Commissioners shall be
addressed to the Secretary to the Appeal Commissioners, in writing, before the hearing of the
appeal.

A company may discontinue any appeal by it, on giving notice, in writing, to the Secretary to the
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Appeal Commissioners at any time before the hearing of such appeal.

Notwithstanding that a company has given notice of appeal against an assessment, the

Revenue Service may revise the assessment in

agreement with the company. The Revenue Service shall give notice of such agreement in writing
to the Secretary to the Appeal Commissioners, at any time before the hearing of the appeal and
such appeal shall be discontinued.

2.5.2 Notice of refusal to amend

When a notice of refusal to amend has been received by any company, the company, if it desires,
can appeal against the assessment upon giving notice (notice of appeal) in writing to the
Secretary of the Tax Appeal Tribunal, within thirty days from the date of service of the notice of
refusal. A late appeal may be accepted upon an application being made to the Tax Appeal
Tribunal, if there is reasonable excuse for the delay, for example, postal delays.

2.5.3 Appeals from decisions of the Service (FIRS)

@ A person aggrieved by an assessment or demand notice made upon him by the
Service or aggrieved by any action or decision of the Service under the provisions
of the tax laws referred to in paragraph 2.3 (a) above, may appeal against such
decision or assessment or demand notice within 30 days of the service of notice(s)
of assessments.

(b)  An appeal under this schedule shall be filed within a period of 30 days from the date on
which a copy of the order or decision which is being appealed against is made, or deemed
to have been made by the Service and it shall be in such form and be accompanied by
such fee as may be prescribed provided that the tribunal may entertain an appeal after the

expiry of the said period of 30 days, if it is satisfied that there was sufficient cause for the
delay.

(€ Where a notice of appeal is not given by the appellant as required under (a) above,
within the period specified, the assessment or demand notices shall become final and
conclusive and the Service may charge interests and penalties in addition to recovering
the outstanding tax liabilities which remain unpaid from any person through proceedings
at the Tribunal.

2.5.4 Appeals by the Service

Where the Service is aggrieved by the non-compliance by a person in respect of any
provision of the tax laws, it may appeal to the tribunal where the person is resident giving
notice in writing through the Secretary to the appropriate zone of the tribunal.

2.5.5 Procedure before Tax Appeal Tribunal

@  As often as may be necessary, Tax Appeal Commissioners shall meet to hear
appeals in the jurisdiction or zone assigned to that Tribunal.

©  Where a Tax Appeal Commissioner has a direct or indirect financial interest in any appeal
pending before the Tribunal or where the taxpayer is or was a client of that Tax Appeal
Commissioner in his professional capacity, he shall declare such interest to the other Tax
Appeal Commissioners and refrain from sitting in any meeting for the hearing of that
appeal.

©  The Secretary to the Tribunal shall give seven clear days notice
to the Service and to the appellant of the date and place fixed for the hearing of each
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Appeal, except in respect of any adjourned hearing for which the Tax Appeal
Commissioners have fixed a date at their previous hearing.

@ Al notices, documents, other than decisions of the Tribunal, may be signified under the hand

of the Secretary.

©  All appeals before the Tax Appeal Commissioners shall be heldin public.

The onus of proving that the assessment complained of is excessive shall be on the
appellant.

©  Atthe hearing of any appeal if the representative of the Service proves to the

satisfaction of the Tribunal hearing the appeal in the first instance that:

() the appellant has for the year of assessment concerned, failed to prepare and
deliver to the Service returns required to
be furnished under the relevant provisions of the tax laws mentioned in 2.3 (a)
above.

(i) the appeal is frivolous or vexatious or is an abuse of the appeal process; or

(i) It is expedient to require the appellant to pay an amount as security for
prosecuting the appeal, the Tribunal may adjourn the hearing of the appeal to
any subsequent day and order the appellant to deposit with the Service, before
the day of the adjourned hearing, an amount, on account of the tax charged by
the assessment under appeal, equal to the tax charged upon the appellant for
the preceding year of assessment or one half of the tax charged by the
assessment, under appeal, whichever is the lesser plus a sum equal to ten
percent of the said deposit, and if the appellant fails to comply with the order,
the assessment against which he has appealed shall be confirmed and the
appellant shall have no further right of appeal with respect to that assessment.

0)  The Tribunal may, after giving the parties an opportunity of being heard, confirm,
reduce, increase or annul the assessment or make any such order as it deems fit.

0 Every decision of the Tribunal shall be recorded in writing by the Chairman and subject
to the provisions of paragraph 16, a certified copy of such decision shall be supplied to
the appellant or the Service by the Secretary, upon a request made within 30 days of
such decision.

0 Where upon the hearing of an appeal:

() No accounts, books or records relating to profits were produced
by or on behalf of the appellant;

(i) Such accounts, books or records were so produced but rejected by the tribunal on
the ground that it had been shown to its satisfaction that they were incomplete or
unsatisfactory;

(i)~ The appellant or his representative, at the hearing of the appeal, has neglected or
refused to comply with a notice delivered or sent to him by the Secretary to the
Tribunal, without showing any reasonable cause; or

(iv)  The appellant or any person employed, whether confidentially or otherwise, by the
appellant or his agent (other than his legal practitioner or accountant acting for him
in connection with his ability to tax has refused to answer any question put to him
by the Tribunal, without showing any reasonable cause, the Chairman of the
Tribunal shall record particulars of the same in his written decision.

2.5.6 Procedure following decision of the Tribunal
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(@)  Notice of the amount of the tax chargeable under the assessment as determined by the
tribunal shall be served by the Service upon the taxpayer or upon the person in whose
name such taxpayer is chargeable.

(b)  Anaward or judgement of the Tribunal shall be enforced as if it were a judgement of the
Federal high Court upon registration of a copy of such award or judgment with the Chief
Registrar of the Federal high Court by the party seeking to enforce the award or
judgement.

(c)  Notwithstanding that an appeal is pending, tax shall be paid in accordance with the
decision of the Tribunal within one month of notification of the amount of the tax
payable in pursuance of subparagraph (a) of this paragraph.

2.6 Appeal to the Federal High Court

(i) Any person dissatisfied with a decision of the Tribunal constituted under this
Schedule may appeal against such decision on a point of law to the Federal High Court
upon giving notice in writing tothe Secretary to the Tribunal within 30 days after the date
on which such decision was given;

(ii) A notice of appeal filed pursuant to subparagraph (a) above shallset out all the grounds of
law on which the appellant’s case is based:;
(iii) If the Service is dissatisfied with the decision of the Tribunal, it may appeal against such

decision to the Federal High Court on points of law by giving notice in writing as
specified in (a) to the Secretary within 30 days after the date on which such decision
wasgiven;

(iv) Upon receipt of a notice of appeal, the Secretary to the Tribunal shall cause the
notice to be given to the Chief Registrar ofthe Federal High Court along with all the
exhibits tendered at the hearing before the Tribunal;

(v) The Chief Judge of the Federal High Court may make rules providing for the procedure
in respect of appeals made under this Act and until such rules are made, the Federal
High Court rules relating to hearing of appeals shall apply to the hearing of an appeal
under theAct.

2.7 Right to legal representation

(a) A complainant or appellant, as the case may be, may either appear in person or
authorise one or more legal practitioners or any of its officers to represent him or its
case before the Tribunal;

(b) Every individual or company in a case before the Tribunal shall be entitled to be
represented at the hearing of an appeal by a solicitor or chartered accountant or adviser
provided that, if the person appointed by the taxpayer to be representative in any matter
before the Tribunal is unable for good cause to attend hearing thereof, the Tribunal may
adjourn the hearing for such reasonable time as it deems fit, or admit the appeal to be
made by some other person or by way of a written address.

2.71  Powers and procedures of the Tribunal

(@)  The Tribunal may make rules regulating its procedures.

(b)  The Tribunal shall, for the purposes of discharging its functions under this Schedule, have
power to:
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() Summon and enforce the attendance of any person and examine him on
oath;

i) Require the discovery and production of documents;

Receive evidence on affidavits;

Call for the examination of witnesses or documents;

Review its decisions;

vi)  Dismiss an application for default or deciding matters exparte;

vii)  Set aside any order or dismissal of any application for default or any order passed
by it exparte; and

(viii) Do anything which in the opinion of the Tribunal is incidental or auxiliary to its
functions under this Schedule.

T ===
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(c)  Any proceeding before the Tribunal shall be deemed to be a judicial proceeding and the
Tribunal shall be deemed to be a civil court for all purposes.

(d)  The Minister may make rules prescribing the procedure to be followed in the
conduct of appeals before the Tribunal.

(e)  However, each party to an appeal shall bear its own cost.

2.8 Further appeals to the Court of Appeal and Supreme Court

An appeal against the decision of the Federal High Court at the instance of either party shall lie
to the Court of Appeal. Meanwhile, an aggrieved party can further challenge the matter at the
Supreme Court.

2.9 Chapter review

This chapter gives a comprehensive procedure for appeals to the Tax Appeal Tribunals (TAT)
where the taxpayer and the Revenue cannot mutually agree on the tax due. It discusses the
composition of TAT and matters relating to Appeal Commissioners and other staff such as
appointment, tenure of office, and so on.

The right of appeal of a taxpayer and the tax authority to seek further redress from the Federal
High Court, Court of Appeal and Supreme Court is also discussed.

In addition, decided cases on different areas of dispute between taxpayers and tax officials are
discussed.

In conclusion, good knowledge of the procedure for appeals to the Tax Appeal Tribunal and
decided tax cases will improve tax practice in the country. Areas of conflict between tax
practitioners and tax officials will be reduced considerably and this will be better for the country.

210 Worked examples

2.10.1 Open-ended questions

(1) Your firm has been the tax consultants to Murideen Limited for the past five years. The
company makes up accounts to 31 December each year.

You submitted the company’s tax returns to the Federal Inland Revenue Service, Lagos on
June 24, 2012.

On July 28, 2012, the company forwarded to your office a BOJ assessment notice served
oniton July 27,2012 and dated July 20, 2012, with number LC/0005/12.

The tax computations which you submitted on behalf of your client showed #&1,150,000 as
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tax payable, but the BOJ assessment notice showed a total profit of #13,150,000 and tax
payable of §3,945,000.

The accounts also contained information on a Mercedes Benz Tractor purchased during the
2010 accounting year, for the sum of &250,000,000 which developed some fault and a sum
of :10,000,000 was spent in repairing it during 2011 accounting year.

You did object to the BOJ and it was discharged. However, during the course of
examination of the accounts, the tax inspector disallowed the expenses on the tractor and
added it back to the profit to form the basis of an additional assessment of #%3,000,000.

You duly objected to the additional assessment but the tax inspector stood his ground and
sent a final demand notice for the additional assessment.

Required:

@  Prepare the specimen letter of objection to the Federal Inland Revenue Service,
Lagos Office on the BOJ assessment sent to the company.
(b)  Identify the steps to be taken to seek redress in respect of the additional tax.

@  State five powers of the Tax Appeal Tribunal.
@  What are the contents of notice of appeal to be filed by taxpayers with Tax Appeal Tribunal?

2.10.2 Suggested solutions to open-ended questions

1) (2 (XYZ & Co. (Chartered Accountants)

3, Aina Street, Ojodu, Lagos.
Our Reference (O/R) Your Reference (Y/R)
10 August 2012

The Chairman

Federal Inland Revenue Service
Integrated Tax Office

Broad Street

Lagos.

Dear Sir,

MURIDEEN LIMITED
RE: NOTICE OF OBJECTION TO BOJ ASSESSMENT

We write on behalf of our above-named client and wish to acknowledge the receipt of your
notice of assessment as detailed below:

Assessment notice no. : LC/0005/12 Date

of assessment = July 20, 2012

Date of delivery :July 27, 2012

Period of assessment :1/1/2011 - 31/12/2011
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Total profit :}13,150,000
Tax payable N 3,945,000

We write to object to the said assessment based on the following grounds:

@  Thatthe Best of Judgement assessment of &3,945,000 is arbitrary,
excessive, punitive and without a valid basis;

() The returns for the assessment year 2012 based on the accounts for the year ended
December 31, 2011, were filed on June 24, 2012, which was within the due date.

©  The tax computations, the duly filed self assessment form together with the tax receipts
were included in the returns, all of which have been disregarded by you.

We, therefore, appeal to you to discharge the Best of Judgement assessment raised on our
client and accept the tax returns already sent to your office.

Whilst looking forward to receiving your letter of discharge, we use this opportunity to thank
you for your understanding and co-operation.

Yours faithfully,
For: XYZ & Co.

Peter Saint
For: Managing Partner

(1) (b)  Steps to resolve the additional tax

(i) Write to object to the final demand notice of the additional assessment raised.

(i) In the objection letter, refer to the relevant section of CITA (sec.20) that
states that expenses on repairs and cost
of spare parts for plant, tools etc; are to be treated as allowable
expenses for income tax purposes.

(i) Schedule a reconciliation meeting with the tax inspector.

(v) Ensure that you receive a response from the inspector in writing,
communicating their position based on the reconciliation meeting you had
with them.

(v)  After the meeting, if they refuse to discharge the demand notice, advise
your client to proceed to the Tax Appeal Tribunal (TAT).

(vi)  File a notice of appeal with the Tax Appeal Tribunaland
serve the tax office a copy of the notice of appeal.

Chapter 3: Loss relief

(vi)  Attend the Appeal Tribunal with relevant documents to prove that the
expense was wholly incurred by yourclient.

(viii)  If the decision of the Tax Appeal Tribunal is notfavourable, advise your client
to arrange for a legal adviser in order to commence court proceedings up to
Supreme Court.

(2) The Tax Appeal Tribunal has powers to:
() Summon and enforce the attendance of any person and examine him/her
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on oath;
Request for the discovery and production of documents;

Receive evidence on affidavits;

Call for the examination of witnesses or documents;

Review its decisions;

Dismiss an application for default or deciding matters exparte;

Set aside any order or dismissal of any application for default or any order passed
by it exparte;

Do anything which in the opinion of the Tribunal is incidental or ancillary to its
functions.

(3) Contents of notice of appeal

Any company which is aggrieved by an assessment made upon it and has failed to
agree with the Board, may appeal against the

assessment to the Tax Appeal Tribunal upon giving notice in writing to the Board within
30 days after the date of service upon such company of notice of the refusal of the Board
to amend the assessment as desired.

The notice of appeal should state the following:

(@)
(b)
(©)
(d)

(e)
(f)

The official number of the assessment and the year;
The amount of tax charged by such assessment;
The amount of Total profits upon which tax is charged;

The date upon which the appellant was served with notice of refusal by the
Board to amend the assessment;

The precise grounds of appeal; and

An address of service of any notices and documents
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3.2.5 Mandates of the three-tiers of government under the National tax policy
3.2.6 Implementation measures under the National tax policy
The interaction of fiscal policy, monetary policy, and trade policy
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3.3.2 The fiscal policy
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Worked examples

3.5.1 Open-ended questions

3.5.2 Suggested solutions to open-ended questions

After studying this chapter, readers should be able to know:
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The objectives of the National tax policy;

The policy guidelines under the National tax policy;

The principles and canons of tax policy;

The responsibilities of the stakeholders under the National tax policy;
The interaction of fiscal, monetary and trade policies;

The mandate of tiers of government under the National tax policy; and
The Implementation measures under the National tax policy.

3.1 Introduction
The national tax policy, 2017 is a tax policy that provides fundamental guidelines
for the orderly development of the Nigeria tax system.

3.1.1 Meaning of canons of taxation
Canons of taxation refer to the characteristics or qualities which a good tax system should
possess. They relate to the administrative part of a tax. It should be noted that modern
governments apply these cannons while imposing and collecting taxes.

3.1.2 Types of canons of taxation
These are as follows:

(@)

(b)

Canon of equality

Canon of equality states that the burden of taxation must be distributed equally or
equitably among the taxpayers. However, this sort of equality robs of justice because not
all taxpayers have the same ability to pay taxes. Rich people are capable of paying more
taxes than poor people. Thus, justice demands that a person having greater ability to pay
must pay large taxes.

If everyone is asked to pay taxes according to his ability, then sacrifices of all taxpayers
become equal. This is the essence of canon of equality (of sacrifice). To establish equality
in sacrifice, taxes are to be imposed in accordance with the principle of ability to pay. In
view of this, canon of equality and canon of ability are the two sides of the same coin.

Canon of certainty
The tax which an individual has to pay should be certain and not arbitrary. According to A.
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Smith, the time of payment, the manner of payment, the amount to be paid, i.e., tax liability,
ought all to be clear and plain to the taxpayer and to everyone. Thus, canon of certainty
embraces a lot of things. It must be certain to the taxpayer as well as to the tax-levying
authority.

Not only taxpayers should know when, where and how much tax is to be paid. In other
words, the certainty of liability must be known beforehand. Similarly, there must also be
certainty of revenue that the government intends to collect over the given time period. Any
amount of uncertainty in these respects may invite a lot of trouble.

(c)  Canon of economy

This canon implies that the cost of collecting a tax should be as minimum as possible.
Any tax that involves high administrativecost and unusual delay in assessment and high
collection of taxes should be avoided altogether.

(d)  Canon of convenience

Taxes should be levied and collected in such a manner that it provides the greatest
convenience not only to the taxpayer but also to the government. Thus, it should be
painless and trouble-free as far as practicable.

(e)  Canon of productivity

According to a well-known classical economist in the field of public finance, Charles F.
Bastable, taxes must be productive or cost- effective. This implies that the revenue yield
from any tax must be a sizable one. Further, this canon states that only taxes that do not
hamper productive effort of the community should be imposed. A tax is said to be a
productive one only when it acts as an incentive to production.

(f)  Canon of elasticity

Modern economists attach great importance to the canon of elasticity. This canon
implies that a tax should be flexible or elastic in yield. It should be levied in such a way
that the rate of taxes can be changed according to exigencies of the situation.
Whenever the government needs money, it must be able to extract as much income as
possible without generating any harmful consequences through raising tax rates.
Income tax satisfies this canon.

(9) Canon of simplicity
Every tax must be simple and intelligible to the people so that the taxpayer is able
to calculate it without taking the help of tax consultants. A complex as well as a
complicated tax is bound to yield undesirable side-effects. It may encourage
taxpayers to evade taxes if the tax system is found to be complicated.

A complicated tax system is expensive in the sense that even the most honest educated
taxpayers will have to seek advice of tax consultants. Ultimately, such a tax system has
the potentiality of breeding corruption in the society.

(h)  Canon of diversity

Taxation must be dynamic. This means that a country’s tax structure ought to be dynamic
and diverse in nature rather than being narrow and rigid. Diversification in a tax structure
will demand involvement of the majority of the sectors of the population and must evolve
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over time as new economic activities are created.

A dynamic or a diversified tax structure will result in the allocation of burden of taxes
among the vast population resulting in a low degree of incidence of a tax in the
aggregate.

The above canons of taxation are considered to be essential requirements of a good tax
policy. Unfortunately, such an ideal tax system is rarely observed in the real world but a

tax authority must go on maintaining relentlessly the above canons of taxation so that a

near- ideal tax structure can be built-up.

3.1.3 Characteristics or canons of taxation

A good tax system has to fulfill the following characteristics:

@  The distribution of tax burden should be equitable such that every person is made to pay
his ‘fair share’. This is known as the ‘fairness’ criterion which focuses on two
principles: Horizontal equity — equals should pay equal taxes; and vertical equity —
unequal should pay unequal taxes. That is to say, rich people should pay more taxes;

(b)  Equity must not hamper productive efficiency such that burdens should be provided to
correct inefficiencies. This ‘efficiency’ criterion says that it should raise revenue with the
least costs to the taxpayers so that tax system can allocate resources without distortion;

©  The two other criteria are: ‘flexibility’ and ‘transparency’;

() A good tax system demands changes in tax rates whenever circumstances change in
the system. Furthermore, it must be transparent in the sense that taxpayers should
know what they are paying for the services they are getting; and

€  Agood tax system is expected to facilitate the use of fiscal policy to achieve the goals of
stability and economic growth. For the attainment of these goals, there must be built-in-
flexibility in the tax structure.

From the above discussion, it follows that taxation serves the following purposes:
()  Toraise revenue for the government;

()  Toredistribute income and wealth from the rich to the poor people;

(i)  Toprotect domestic industries from foreign competition; and

(M)  Topromote social welfare.

3.2 Advice on the key provisions and applications of the 2017 National Tax Policy in

Nigeria

For the purpose of the National Tax Policy, “tax” is any compulsory payment to government
imposed by law without direct benefit or return of value or a service whether it is called a tax
or not. The policy is now applicable to all the tiers of government in Nigeria. It establishes
fundamental principles to guide an orderly development of the Nigeria tax system and
reinforces the need for tax laws and administrative practices to promote economic
development.

3.2.1 Objectives of the national tax policy

The Policy is expected to achieve the following specific objectives, among
others:
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Guide the operation and review of the tax system,;

Provide the basis for future tax legislation and administration;

Serve as a point of reference for all stakeholders on taxation;

Provide benchmark on which stakeholders shall be held accountable; and
Provide clarity on the roles and responsibilities of stakeholders in the tax system.

3.2.2 Guiding principles of Nigeria tax system

According to the new National tax policy, all existing and future taxes are expected to align with
the following fundamental features:

@

o)

Equity and fairness: Nigeria tax system should be fair and equitable devoid of
discrimination. Taxpayers should be required to pay according to their ability;

Simplicity, certainty and clarity: Tax laws andadministrative processes should
be simple, clear and easy to understand;

Convenience: The time and manner for the fulfilment of tax obligations shall take into
account the convenience of taxpayers and avoid undue difficulties;

Low compliance cost: The financial and economic costs of
compliance to the taxpayer should be kept to the barest minimum;

Low cost of administration: Taxadministration in Nigeria should be
efficient and cost-effective in line with international best practices;

Flexibility: Taxation should be flexible and dynamic to respond to changing
circumstances in the economy in a manner that does not retard economic activities; and

Sustainability: The tax system should promote sustainable revenue, economic growth and
development. There should be a synergy between tax policies and other economic policies
of government.

3.2.3 Relevance of the tax system to wealth creation and employment as provided for in

the national tax policy

The tax system should be designed to promote social, political and economic
development. Accordingly,

@
®)

©
@

©

®

Tax policies and laws shall not be retroactive;

Tax policies and laws should ensure equal investment opportunities and support for
businesses whether local or foreign;

Tax policies and laws on investments should be long term focused and tenured to
enable investors plan with reasonable certainty;

Any incentive to be granted should be broad, sector based, tenured and transparent.
Implementation should be properly monitored, evaluated, periodically reported and kept
underreview;

Revenue forgone from tax incentives or concessions should be quantified against
expected benefits and reported annually. Where the benefits cannot be quantified,
qualitative factors must be considered; and

Tax policies on investments should not promote monopoly such as entry barriers or
otherwise prevent competition.

The National tax policy (NTP) establishes fundamental principles to guide an orderly
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development of the Nigeria tax system and reinforces the need for tax laws and
administrative practices to promote economic development. When fully implemented, the
policy will address key challenges confronting the Nigeria tax system including:

a) Low tax to GDP ratio;

b)  Fragmented database of taxpayers and weak structure for exchange of information;
c)  Multiplicity of taxes and revenue agencies;

Poor accountability for tax revenue;

e)  Use of aggressive and unorthodox methods for tax collection;

f)  Failure by tax authorities to honour refund obligations to taxpayers; and

g)  The non-regular review of tax legislation, which has led to obsolete
laws, that do not reflect current economic realities.

Some of the key recommendations that have been included to address the challenges are as

follows:

(@)  Ensuring that there is only one revenue agency per level of government;

(b)  Establishment of a tax court as an independent body to adjudicate in tax matters;

(c)  Lower tax rate and VAT compliance threshold for SMEs;

(d)  Establishment of an office of tax simplification for continuous improvement to tax

legislations and administration and develop key performance indices for Nigeria to
attain a top 50 position on the global index of ease of paying taxes by 2020 and
consistently improve on the ranking;

(e)  Administrative framework for amnesty and whistle blowing as part of the strategies for
curbing evasion and widening the tax net; and

(f)  INEC to mandate political parties to articulate, prepare, provide and make public their tax
agenda before and during election campaigns.

3.24 Responsibilities of the stakeholders under the National tax policy
(@) The government

All levels and arms of government, ministries, extra-ministerial departments and agencies
where applicable shall:
(i) Implement and regularly review tax policies and laws;
(i) Provide information on all revenue collected on a quarterly basis;
(i)~ Ensure adequate funding, administrative and operational autonomy of tax authorities;
and
(iv)  Ensure a reasonable transition period of between three and six months before
implementation of a new tax.
(b)  The taxpayer
A taxpayer is a person, group of persons or an entity that pays or is liable to tax. The taxpayer
is the most critical stakeholder and primary focus of the tax system. The taxpayer shall
consider tax responsibilities as a civic obligation and constant duty that must be discharged
as and when due. The taxpayer shall be entitled to:
() Relevantinformation for the discharge of tax obligations;
() Receive prompt, courteous and professional assistance in dealing with tax authorities;
() Raise objections to decisions and assessments and receive response within a reasonable
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time;

(V) A fair and impartial appeal; and

(V) Self-representation or by any agent of choice, provided an agent acting for financial reward
shall be an accredited tax practitioner.

(c) Revenue agencies
Any agencies responsible for the collection and administration of revenue shall:

()  Treat the taxpayer as a customer;

@ Ensure efficient implementation of tax policies, laws and international treaties;
@ Facilitate inter-agency co-operation and exchange of information;

V) Undertake timely audits and investigations;

()  Undertake tax awareness and taxpayers’ education; and

(W Establish a robust process to prevent, detect and punish corrupt tax officials.

Professional bodies, tax practitioners, consultants and agents

Professional bodies shall:

Act in accordance with professional code of conduct and ethics;
Not aid and abet tax evasion and corrupt practices; and
Actively promote effective tax compliance.

Media and advocacy groups

Media and advocacy groups shall:

Promote tax education and awareness

Articulate, protect and advance taxpayers right

Advance accountability and transparency in the utilization of tax revenue

(v) Ensure accurate, objective and balanced reporting in accordance with their professional code of

conduct and ethics; and

(V) Ensure that aspiring political office holders clearly understand the tax policy and the Nigeria tax

3.2.5

(b)

system and are able to articulate their plans for the tax system to which they will be held accountable

Mandates of the three-tiers of government under the National tax policy
Tax authorities at all levels shall administer their mandates in accordance with the following:
Registration of taxable persons

All taxable persons shall be registered and issued with taxpayer identification number (TIN) applicable
nationwide. Tax authorities should leverage on the database of the Central Bank of Nigeria (CBN) on
Bank Verification Number (BVN), National Identity Management Commission (NIMC), Nigeria
Communication Commission (NCC), Corporate Affairs Commission (CAC), Federal Road Safety
Commission (FRSC), Nigeria Immigration Service (NIS) and other relevant sources. The current
uncoordinated registration by different agencies should be harmonized.

Tax compliance
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Government shall apply all available resources and tools at their disposal to ensure that taxpayers
voluntarily comply with their tax obligations. In order to improve voluntary compliance, the relevant
authorities should ensure:

That the option for self-assessment is in place, and the process and procedures are simple
Development of frameworks for tax amnesty in order to expand the tax net

Focus on taxpayers’ services, Constant tax education and enlightenment

The overall performance of the tax system is measured and reported periodically, and

The establishment of a system to recognize and honour compliant taxpayers.

Efficiency of administration
The following are important in ensuring an efficient tax administration:

(i) Payment processing and collection; and
(i) Collection system shall leverage on modern technology towards advancing ease of payment and
prevention of revenue losses.

Record keeping

Tax authorities shall partner with the relevant agencies to set up automated systems and adequately
train tax officials in the use and maintenance of such systems. Electronic systems of record keeping in
line with global best practices should be entrenched to enhance the tax administration process.

Exchange of information

Tax authorities shall develop an efficient framework for cooperation and sharing of information with
other tax authorities and relevant local and international agencies. This will mitigate tax evasion and
revenue losses.

Enforcement of tax laws
Tax authorities shall ensure the enforcement of civil and criminal sanctions as provided under the
various tax laws.

Funding of tax authorities

Government shall provide adequate funding for tax authorities. Accordingly, government should
ensure that an adequate percentage of revenue collected should be provided to the authority for its
operations.

Funding for tax refunds
Government shall provide adequate funding to meet refund obligations. Tax authorities shall ensure
timely and efficient payment of refunds.

Ease of paying taxes

Tax authorities shall ensure that payment procedures and documentation are convenient and cost
effective. Tax authorities shall work towards ensuring accelerated improvement on the global
index of ease of paying taxes.
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Revenue autonomy
Governments shall ensure a reasonable level of financial and administrative autonomy for
their respective tax authorities to facilitate effective discharge of their duties.

(k) Technology and tax intelligence
Tax authorities shall ensure:
() Deployment of technology to aid all aspects of tax administration;
() The integrity and regular update of the database; and
() A workable and secure structure for intelligence and information gathering.

(1) Dispute resolution
In the event of any dispute, the tax authority and relevant stakeholders shall leverage on all amicable
means of dispute resolution including arbitration and only resort to judicial determination as a last
resort.

3.2.6

Implementation measures under the National tax policy

The Federal Ministry of Finance has a pivotal role to play in the development and implementation of
the tax policy. Accordingly, the ministry shall take appropriate steps to ensure that it receives
cooperation from the following:

The President and governors

The president and governors shall ensure that budget speeches and presentations for the fiscal year
consistently contain the overriding fiscal policies and summary statements of the expected tax
revenue. This will give key stakeholders a sense of what government plans to do and enable them to
plan accordingly.

The president and governors should work towards ensuring that there is only one revenue agency per
level of government. This would streamline revenue administration and improve efficiency of revenue
collection. Ministries, extra-ministerial departments and agencies other than tax authorities should not
become tax collecting bodies.

The executive shall sponsor a bill for the establishment of a tax court as an independent body to
adjudicate in tax matters.

Legislature

The consideration and passage of tax bills have not fared well within the existing finance committee of
the National and state houses of assembly. The National and state houses of assembly are
encouraged to establish a taxation committee to focus on tax matters and collaborate with the tax
policy implementation committee.

There shall be an establishment Act for the Joint Tax Board towards strengthening and repositioning it
to contribute meaningfully to the development of the Nigeria tax system through broader mandate
beyond its current advisory role.

The qualification for the lower income tax rate applicable to small businesses should be reviewed in
line with current economic realities. The income tax rate for small businesses should be further
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(d)

(e)

()

()

(i)

®

®

reduced as an incentive to encourage compliance and promote micro, small and medium enterprises
(MSMEs).

Ministry of Finance

The Ministry of Finance shall:

0) Set in motion machinery for tax reform. Taxation is a dynamic tool. Having reviewed the
policy, the tax law and administration cannot remain stagnant. It is imperative to streamline
existing and future tax laws for an orderly development;

() Establish a tax policy implementation committee to monitor compliance, regularly review the

(i) policy and make appropriate recommendations;

) Ensure automation of collection and remittance processes of taxes by all ministries, extra-
ministerial departments and agencies;

) Work with the legislature to ensure that the requisite changes to tax laws are enacted
together with the appropriation Act of the same year. This would require the executive to
timely present tax laws as executive bill for the timely consideration of the National and state
houses of assembly;

() Establish an office of tax simplification which shall be responsible for ensuring continuous
improvement to tax legislation and administration;

Create a dedicated tax policy website. Apart from sensitizing the general public on the
provisions of the tax policy, such a platform would facilitate feedback from stakeholders on
the existing and future policy proposals;

Give periodic reports to the National economic council (NEC) on tax policy implementation
agenda. Apart from updating NEC, such obligation will ensure that the Ministry of finance is
up to speed in its implementation agenda;

Ensure that tax authorities develop key performance indices for Nigeria to attain a top 50
position on the global index of ease of paying taxes by 2020 and consistently improve on the
ranking; and

Ensure that there is a minimum threshold for VAT registration and compliance in order to
protect micro-businesses.

Ministries, department and agencies (MDAs)

Heads of MDAs shall give periodic report(s) to the Ministry of Finance on the level of implementation
of the National Tax Policy. Apart from sensitizing the MDAs to the provisions of the tax policy, such
reports would afford the Ministry of Finance the opportunity to determine the level of compliance and
devise appropriate responses as may be necessary to improve implementation.

Tax authorities

To promote tax awareness and a tax culture in Nigeria, the federal and state tax authorities through
the Joint Tax Board (JTB) shall set aside a uniform day in the year as a national tax day. Also,
government should make concerted efforts to ensure that taxation is taught at all levels of education.

Tax authorities shall establish administrative framework for amnesty and whistle blowing as part of the
strategies for curbing evasion and widening the tax net.

Federal and state tax authorities should respond promptly to the changing business environment as it
affects tax administration and develop a workable framework to meet the taxpayers’ demands in this
respect.

Independent National Electoral Commission (INEC)

The Institute of Chartered Accountants of Nigeria

42



The Independent National Electoral Commission (INEC) shall, by necessary regulation and rules,
mandate political parties to articulate, prepare, provide and make public their tax agenda before and
during election campaigns. This will make political parties reflect more deeply in an organized fashion
on the financial implications of their promises and the options of financing them. This would also help
the taxpayer know the preferences of each party on tax matters and take informed decision.

3.3 The interaction of fiscal policy, monetary policy and trade policy

3.3.1 Introduction

Macroeconomic policies are seen to be very important for the stability and growth of the
economy. However, unfavorable macroeconomic policies can create uncertainty in the economy
which will discourage investment. Also, uncertainty in an economy will reduce the potential of
long run economic growth. Every government has an objective to increase the living standard of
people by providing employment and stability in the economy whether it is an under developed,
developing or developed country. Governments use two main types of policies for achieving
these objectives which are fiscal and monetary policy. On the other hand, trade policy of a
country is also important for prosperity of the economy. It will increase productivity of a country
and increase living standard of people as well as growth of economy (Adeeb et al., 2014).

3.3.2 The fiscal policy

This is implemented by the Ministry of Finance and has to do with changes in government
expenditure, taxation and government borrowing to control the economic conditions and achieve
rapid economic growth.

The term fiscal policy has conventionally been associated with the use of taxation and public
expenditure to influence the level of economic

activities. The implementation of fiscal policy is essentially routed through government’s budget.
The budget is, therefore, more than a plan for administering the government sector. It both reflects
and shapes a country’s economic life. In fact, the most important aspect of a public budget is its
use as a tool in the management of a nation’s economy (Omitogun and Ayinla, 2007).

Fiscal policy deals with government deliberate actions in spending money and levying taxes with a
view to influencing macro-economic variables in a desired direction. This includes sustainable
economic growth, high employment creation and low inflation. Thus, fiscal policy aimsat stabilizing
the economy spending or a reduction in taxes tend to pull the economy out of a recession; while
reduced spending or increased taxes slow down a boom (Dornbusch and Fischer, 1990).

Fiscal policy is also used to reconcile the changes which government modifies in taxation and
expenditure, programmes or to regulate the full employment, price and total demand to be
used through instruments such as government expenditures, taxation and debt management
(Hottz- Eakin, Lovely and Tosin, 2009).

As noted by Anyanwu (1993), the objective of fiscal policy is to promote economic conditions
conducive to business growth while ensuring that any such government actions are consistent
with economic stability.

In principle, fiscal dominance occurs when fiscal policy is set exogenously to monetary policy in
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an environment where there is a limit to the amount of government debt that can be held by the
public. Hence, if the inter- temporal budget constraint must be satisfied, fiscal deficits would have
to be magnetized, sooner or later. In fact, when the size of the financial system is small relative to
the size of the fiscal deficits, a central bank may have no choice but to magnetize the deficits.
Thus in countries with shallow financial systems, monetary policy is the reverse side of the coin of
fiscal policy and can only play an accommodative role. In such low income countries, government
securities markets are underdeveloped and central banks do not hold sufficient amounts of
tangible securities and the central bank’s lack of suitable and adequate instruments of monetary
control constitutes one of the factors that induce fiscal dominance. Where fiscal dominance
applies, the country’s economic policy is only as good as its fiscal policy and institutionalized
central bank independence may not necessarily bring about an independent monetary policy
(Oyejide, 2003).

3.3.3 The monetary policy

This is implemented by the central bank and it involves policies aimed at controlling the stock of
money in the economy which has the potential of reducing inflation and increasing productivity.

Monetary policy is concerned with discretionary control of money supply by the monetary
authorities (Central Bank with Central Government) in order to achieve stated or desired
economic goals. Governments try to control the money supply because most governments
believe that its rate of growth has an effect on the rate of inflation. [International Journal

of Academic Research in Economics and Management Sciences

September 2012, Vol. 1, No. 5 ISSN: 2226-3624 |

Monetary policy is the deliberate use of monetary instruments (direct and indirect) at the
disposal of monetary authorities such as central bank in order to achieve macroeconomic
stability. Monetary policy is essentially the tool for executing the mandate of monetary and price
stability.

Monetary policy is essentially a programme of action undertaken by the monetary authorities
generally the central bank, to control and regulate the supply of money with the public and the
flow of credit with a view to achieving predetermined macroeconomic goals (Dwivedi, 2005).

Monetary policy is one of the tools of controlling money supply in an economy of a nation by the
monetary authorities in order to achieve a desirable economic growth. Monetary policies are
effective only when economies are characterized by well developed money and financial
markets like developed economies of the world. This is where a deliberate change in monetary
variable influences the movement of many other variables in the monetary sector.

Monetary policy consists of a government’s formal efforts to manage the money in its economy
in order to realize specific economic goals. Three basic kinds of monetary policy decisions can
be made about:

(@)  The amount of money in circulation;
(b)  The level of interest rate; and

(c)  The functions of credit markets and the banking system (Ogunjimi, 1997).
The combination of these measures is designed to regulate the value, supply and cost of
money in an economy, in line with the level of economic activity. Excess supply of money
will result in an excess demand for goods and services, prices will rise and balance of
payments will deteriorate. The challenge of monetary policy management rest wholly on
monetary authorities which has over the years been committed to its effective control.
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As noted by Babangida (1993), the lack of fiscal discipline is the bane of our
economy. In spite of realized revenues being above budgetary estimates, extra
budgetary expenditure has been rising so fast and resulting in ever bigger deficit. To
say the least, this is a sobering revelation and we must all ensure that the deficit is
not only minimized but eventually eliminated.

3.3.4 Trade policy

This involves measures taken by government, in addition to exchange rate policy, to influence

the magnitude and the direction of foreign trade. Studies found the positive role of trade

openness in economic growth.

Trade openness increases the efficiency in the production process which affects economic activities.

3.3.5 Summary
The three policies have the long-run objective of achieving economic growth in a country.

There is consensus on the role of these macroeconomic policies in determining the
economic growth. The relationship of macroeconomic policies and economic growth has
very much importance and has engaged economists and policy makers to analyze the role
of macroeconomic policies on economic growth.

Fiscal and monetary policies are inextricably linked in macro-economic management;
developments in one sector directly affectdevelopments in the other. Undoubtedlyfiscal policy
is central to the health of any economy, as government’s power to tax and to spend affects
the disposable income of citizens and corporations, as well as the general business climate
and international trade.

3.4 Chapter review
This chapter gives a comprehensive overview of the National tax policy, stating its key objectives and
relevance of a good tax system to wealth creation and employment opportunities.

The chapter also dwells on the responsibilities of the stakeholders and implementations measures
under the National tax policy.

3.5 Worked examples
3.5.1 Open-ended questions

1 i. What are the components of a tax system?
ii. Discuss the guiding principles for the Nigeria National Tax policy.

2. ldentify and examine the stakeholders and their respective responsibilities under the National tax

policy.
3. Efficient tax administration has been identified as key to successful implementation of the National
Tax Policy in Nigeria. Therefore, the National Tax Policy highlighted some measures that will enhance

efficient tax administration in Nigeria.

Required:
Identify and explain the measures that will enhance efficient tax administration in Nigeria as stipulated

in the National Tax Policy.
3.5.2 Suggested Solutions to open-ended questions
i. The tax system is a combination of the tax policy, the tax laws and the tax administration.
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Tax policy: The tax policies are general statements of intention, which guide the thinking and the action of
all stakeholders towards the realization of the set tax goals e.g. emphasis on indirect tax which is less
prone to tax evasion, self-assessment scheme to encourage taxpayer participation.

Tax laws: The tax laws give legal backing to tax imposition. Tax laws are reviewed periodically in line with
the changes in social, political and economic conditions of the country.

Tax administration: This involves practical interpretations and application of the tax laws. The bodies
charged with the administration of tax in Nigeria are the Federal, the State and Local governments.

(i) According to the new National tax policy, all existing and future taxes are expected to align with
the following fundamental features:

a. Equity and fairness: Nigeria tax system should be fair and equitable devoid of discrimination.
Taxpayers should be required to pay according to their ability;

b. Simplicity, certainty and clarity: Tax laws andadministrative processes should be
simple, clear and easy to understand;

c. Convenience: The time and manner for the fulfilment of tax obligations shall take into account
the convenience of taxpayers and avoid undue difficulties;

d. Low compliance cost: The financial and economic costs of compliance to the taxpayer should be
kept to the barest minimum;

e. Low cost of administration: Tax administration in Nigeria should be efficient and cost-effective in line
with international best practices;

f.  Flexibility: Taxation should be flexible and dynamic to respond to changing circumstances in
the economy in a manner that does not retard economic activities; and

g. Sustainability: The tax system should promote sustainable revenue, economic growth and
development. There should be a synergy between tax policies and other economic policies of
government.

(2) The key stakeholders under the National tax policy and their respective responsibilities are:

(a) The government
Al levels and arms of government, ministries, extra-ministerial departments and agencies where
applicable shall:
(i) Implement and regularly review tax policies and laws;
(i) Provide information on all revenue collected on a quarterly basis;
(i)  Ensure adequate funding, administrative and operational autonomy of tax authorities;
and
(iv)  Ensure a reasonable transition period of between three and six months before
implementation of a new tax.
(b) The taxpayer
A taxpayer is a person, group of persons or an entity that pays or is liable to tax. The taxpayer is the most
critical stakeholder and primary focus of the tax system. The taxpayer shall consider tax responsibilities as
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a civic obligation and constant duty that must be discharged as and when due. The taxpayer shall be
entitled to:

(i) Relevant information for the discharge of tax obligations

(i) Receive prompt, courteous and professional assistance in dealing with tax authorities

(iii) Raise objections to decisions and assessments and receive response within a reasonable time

(iv) A fair and impartial appeal

(v) Self-representation or by any agent of choice, provided an agent acting for financial reward shall be an
accredited tax practitioner

(c) Revenue agencies
Any agencies responsible for the collection and administration of revenue shall:
() Treat the taxpayer as a customer
(i) Ensure efficient implementation of tax policies, laws and international treaties
(i) Facilitate inter-agency co-operation and exchange of information
(iv) Undertake timely audits and investigations
(v) Undertake tax awareness and taxpayers’ education, and
(

vi) Establish a robust process to prevent, detect and punish corrupt tax officials

(d) Professional bodies, tax practitioners, consultants and agents
Professional bodies shall:
() Actinaccordance with professional code of conduct and ethics
@ Not aid and abet tax evasion and corrupt practices
@ Actively promote effective tax compliance.

(e) Media and advocacy groups
Media and advocacy groups shall:
Promote tax education and awareness.
Articulate, protect and advance taxpayers right.
Advance accountability and transparency in the utilization of tax revenue.
Ensure accurate, objective and balanced reporting in accordance with their professional code of
conduct and ethics; and
Ensure that aspiring political office holders clearly understand the tax policy and the Nigeria tax
system and are able to articulate their plans for the tax system to which they will be held accountable

= g@@@

(3) Inline with the National Tax Policy, the following has been identified as measures that will enhance
efficient tax administration in Nigeria:
(a) Payment processing and collection
Collection system shall leverage on modern technology towards advancing ease of payment and
prevention of revenue losses.

(b) Record keeping Tax authorities shall partner with the relevant agencies to set up automated systems
and adequately train tax officials in the use and maintenance of such systems. Electronic systems of
record keeping in line with global best practices should be entrenched to enhance the tax
administration process.

(c) Exchange of information
Tax authorities shall develop an efficient framework for cooperation and sharing of information with
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other tax authorities and relevant local and international agencies. This will mitigate tax evasion and
revenue losses.

(d) Enforcement of tax laws
Tax authorities shall ensure the enforcement of civil and criminal sanctions as provided under the
various tax laws.

(e) Funding of tax authorities
Government shall provide adequate funding for tax authorities. Accordingly, government should ensure
that an adequate percentage of revenue collected should be provided to the authority for its
operations.

(f) Funding for tax refunds
Government shall provide adequate funding to meet refund obligations. Tax authorities shall ensure
timely and efficient payment of refunds.

(g) Ease of paying taxes
Tax authorities shall ensure that payment procedures and documentation are convenient and cost
effective. Tax authorities shall work towards ensuring accelerated improvement on the global index of
ease of paying taxes.

(h) Revenue autonomy
Governments shall ensure a reasonable level of financial and administrative autonomy for their
respective tax authorities to facilitate effective discharge of their duties.

() Technology and tax intelligence
Tax authorities shall ensure:
o Deployment of technology to aid all aspects of tax administration;
o The integrity and regular update of the database; and
o A workable and secure structure for intelligence and information gathering.

() Dispute resolution
In the event of any dispute, the tax authority and relevant stakeholders shall leverage on all amicable
means of dispute resolution including arbitration and only resort to judicial determination as a last
resort.
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TAXATION OF BUSINESS AND INVESTMENT INCOME (COMPANIES INCOME TAX)

4.0 Purpose
At the end of this chapter, the readers should be able to:

Appreciate the procedure for assessing a limited liability company to tax;

Know how a new and a ceasing business are subjected to tax;
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c)  Know how a company that is changing its accounting date is treated for tax purposes

o

) Know the meaning, importance and relevance of bases period for assessments;

=

(

(

(e)  Appreciate income and profit chargeable to tax in Nigeria;

( Appreciate the treatment of dividend and other investment income in Nigeria; and
(

g)  Appreciate profits and gains exempted from tax in Nigeria.

4.1 Legal framework for the imposition of taxes
This is the authority that enables the federal government to impose and collect taxes from the
citizens of the Federal Republic of Nigeria. They are classified as follows:

(@)  The Constitution of the Federal Republic of Nigeria provides for the exclusive and
concurrent list. The list reserves for the Federal
government the exclusive right to provide legislation on the taxation
of incomes, profits and capital gains; and

(b) Taxesand Levies (Approved List for Collection) Act CapT2 LFN 2004(as amended).
These relate to:
(i)  Companies income tax (CIT);

(i) Withholding tax (WHT) on companies, residents of FCT, Abuja and non-residents;

(i) Petroleum profits tax (PPT)

(iv)  Value added tax (VAT);

(v)  Tertiary education tax (TET);

(vi)  Capital gains tax (CGT ) - companies and non-residents;
(vi)  Stamp duties on companies and non-residents ;

(viii)  Personal income tax (PIT ) in respect of members of Armed forces, Police
forces and staff of Foreign Affairs Ministry and non-residentindividuals

The following legislations guide the imposition of taxes in Nigeria:
* Petroleum Profits Tax Act Cap P12 LFN, 2004; (as amended);
» Companies Income Act Cap C21 LFN, 2004 (asamended);

» Companies Income Tax Amendment Act, 2007;

Capital Gains TaxAct Cap C1 LFN, 2004; (as amended);
* Tertiary Education Tax Act Cap E4 LFN, 2004(as amended);

* Personal Income Tax Act Cap P8 LFN, 2004 and AmendmentAct, 2011;

The Institute of Chartered Accountants of Nigeria

51



* Value Added Tax Act Cap V1, LFN 2004 and VAT AmendmentAct, 2007;

» Stamp Duties Act 1939 now Stamp Duties Act CAP S.8 LFN 2004 ; (as amended);
* Federal Inland Revenue Service (Establishment) Act, 2007 CAP F 36;

* Other subsidiary legislations. (e. g. IDA CAP 17 LFN 2004);and

* Income Tax (Transfer Pricing) Regulations 2018.

4.2 Background to Companies Income Tax Act (CITA)

The authority to charge limited liability companies operating in Nigeria to tax is contained in the
Companies Income Tax Act Cap C21 LFN 2004( as amended) . The procedures are contained
also in the same Act and subsidiary legislation. For this purpose, distinction is made between
Nigerian and non- Nigerian companies. A Nigerian company is defined as one incorporated under
the Companies and Allied Matters Act, (CAMA) 2004 (as amended). A foreign company [Non-
Nigerian Company] is defined as any company or corporation established by or under any law in
force in any territory or country outside Nigeria, that is, a company that is not incorporated under
CAMA.

The income of a Nigerian company is assessable to Nigerian tax irrespective of where it was
derived and notwithstanding that it has not been brought into or received in Nigeria. Whereas the
income of a non- Nigerian company shall be subject to Nigerian tax only to the extent to which
such income is attributable to the company’s operations in Nigeria. The procedure for this class of
companies shall be considered in later chapter dealing with international taxation.

4.2.1 ldentification of a company

In accordance with the Sec.8 of the CITA, the incorporation number of a company and the
Tax Identification Number (TIN) generated by the Federal Inland Revenue Service, shall
serve as the identification number of the company and shall be displayed by the company on
all business transactions with other companies and individuals and on every document,
statement, returns, audited accounts and correspondence with Revenue Authorities,
including the Nigeria Custom Service, ministries and all government agencies.

4.2.2 Trade or business

Companies are normally formed to carry out particular activities which will be specified in the
“‘objects clause” of their respective memoranda of association. Therefore, in determining what
constitutes a trade or business of a company, it is necessary to refer to the “objects clause” of
its memorandum of association, to ascertain the activities that the company was registered to
carry out. The carrying on of such activities will definitely constitute trade or business and the
income there from will be subject to company’s taxation in accordance with the provisions of
the Act. Thus, a trade or business will include manufacturing and any other activities being
carried on in pursuance of the goal for which the company was possible activities to keep it in
business, it is only reasonable to conclude that the income from all such activities constitute
chargeable transactions and will, therefore, be taxed, except if they relate to capital items or
are specifically exempted by other provisions of the Act. Neither the absence of a profit-making
motive in particular transactions nor the fact that they are isolated and do not relate to the
company’s normal business could prevent the income from such transactions from being
subjected to companies taxation.
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4.3 Bases of assessing companies to tax

Basis period: This is a defined period of time in the life a company. It is an accounting period
which is related to any particular assessment year. All chargeable profits/income fallen within this
period shall be assessed to tax as may be appropriate.

4.3.1 Relevant definitions
(a) Basis Period
This is defined as the basis upon which the tax liability of a company would be computed.

(b) Taxyear or year of assessment
This is the government financial or fiscal year which runs from January 1 and ended
December 31. It is also described as the income tax year. A company’s accounting year

will be related to the government’s tax year in which the operating result of such
company is to be assessed to tax.

(c) Preceding year basis [PYB]

This is the basis period that ended before the beginning of the government fiscal year or
tax year. It means that the basis period of the taxpayer for the relevant tax year ends in
the year before the tax year.

(d) Actual year basis [AYB]

This is the basis period that coincide with the government fiscal year running from
January 1 to December 31 of every year.

(e) Normal basis period

A normal basis period is made up of 12 months. It will start immediately the previous tax
year's basis period ends.

()  Abnormal basis period
It is either less than or more than 12 months. It may not start immediately the

previous tax year's basis period ends. There are three situations in the tax Acts
leading to abnormal basis period. These are:

()  When there is commencement of new trade or business;

(i) When there is cessation of existing trade or business; and

(i)  When there is a change of accounting date. [The general rules for determining
basis period of assessments are contained in Section 25 of CITA].

4.3.2 Basis period on commencement of new trade or business

The basis of assessing such a business to tax for the three years is as stated below:

Section 29 (3) of CITA (as amended) provides that “the assessable profits of any company from any
trade or business (or in the case of a company other than a Nigerian company) for its first year of
assessment and the two following years of assessment (which years are in this subsection
respectively referred to as “the first year”, “the second year’ and ‘“the third year”) shall be
ascertained in accordance with the following:

(@) For the first year, the assessable profits shall be the profits from the date in which it
commenced to carry on such trade or business in Nigeria to the end of its first accounting
period;

(b)  For the second year, the assessable profits shall be the profits from the first day after its first
accounting period to the end of its second accounting period; and

(c)  For the third year and for each subsequent year, the assessable profits shall be the profits
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from the day after the accounting period just ended.
Fourth and subsequent years

The preceding year basis rule will apply.
lllustration 4.1

XYZ Limited commenced business on March 1, 2020, and makes up accounts to October 31, each
year.

Required:
State the relevant assessment year and the profits to be assessed.
Solution 4.1

The first assessment year is 2021 and the profits to be assessed will relate to March 1, 2020 to
October 31, 2020.

lllustration 4.2
XYZ Limited commenced business on April 1, 2020 and makes up accounts to November 30,

each year.

Required:

Determine the basis periods for the first four years of assessment
Solution 4.2

XYZ Limited basis periods for the first four years of assessment
YOA Basis period

2021 1/4/2020 - 30/11/2020

2022 1/12/2020 - 30/11/2021

2023 1112/2021 - 30/11/2022

2024 1112/2022 - 30/11/2023

Ascertainment of the end of the first accounting period
The ascertainment of the end of the first accounting period is key in the determination of basis
period and the first year of assessment.

The first accounting period begins from the date of commencement of business to the end of its first
accounting year-end.

In a situation where a company prepares the audited financial statements for a period shorter or
longer than the first accounting period, the assessable profits for the first accounting year will be
determined on pro-rata basis.

lllustration 4.3

Orion Limited was incorporated in December 2018 and commenced business on October 1, 2019.
The first set of financial statements prepared by the company covered a period of 15 months, that is
October 1, 2019 to December 31, 2020 and the adjusted profit was N3,000,000.

Required:
Ascertain the relevant basis periods and the assessable profits for the relevant assessment years.
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Solution 4.3

Orion Limited
Ascertainment of the relevant basis periods and assessable profits for the relevant assessment
years

YOA Basis period Assessable profit

N

2019 1110119 - 31112119 600,000

2020 - 0

2021 1/1/20 — 31/12/20 2,400,000

3,000,000

Arising from the above, the company did not have any assessable profit for A.Y. 2020, hence it
will not pay companies income tax.

Given the provisions of the Finance Act, 2019, the first assessment year which is 2019, falls
under the old provision, hence, the basis period (1/10/19 — 31/12/19) was treated in assessment
year 2019.

The implication of the above revised commencement rule contained in Finance Act, 2019 are:

= Elimination of the complexity surrounding taxation of new companies

= The risk of subjecting profit of a new company to tax twice is eliminated. This implies that
overlapping basis period has been eliminated.

= Assessments of new company are now based on prior year accounts (PYB)

43.3 Cessation of trade or business

With the implementation of Finance Act, 2019 , effective 2020 year of assessment, the assessable
profits of a company ceasing to carry on business is the amount of the profits from the beginning of
the accounting period to the date of cessation and the tax thereof shall be payable within six months
from the date of cessation.

The implication of the revision of cessation rule is that the consideration of penultimate year's
assessment is no longer relevant.

“Where a company permanently ceases to carry on a trade or business (or in the case of a company
other than a Nigerian company, permanently ceases to carry on a trade or business in Nigeria) in an
accounting period, its assessable profits therefrom shall be the amount of the profits from the
beginning of the accounting period to the date of cessation and the tax thereof shall be payable within
six months from the date of cessation.
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Arising from the above, a company that ceased business between January 1 and June 30, will file its
returns and pay taxes in that year of cessation, whilst the company that ceased business between
July 1 and December 31, will be expected to file returns and pay taxes in the following year.

lllustration 4.4
Apex Nigeria Limited that was incorporated in 1990, ceased operation on March 31, 2020, having
been in business for over 25 years. The accounting year-end of the company is December 31,

annually.

Required:

Determine the relevant years of assessment and the due dates of payment of tax.
Solution 4.4

YOA Basis period Due date of payment of tax
2020 111119 - 31/12/19 June 30, 2020 (PYB)

2020 111120 - 31/3/20 September 30, 2020 (Six months

after the date of cessation)

lllustration 4.5
Given the same scenario stated above, assume the company ceased operation on August 31, 2020.

Solution 4.5

YOA Basis period Due date of payment of tax
2020 111119 - 31/12/19 June 30, 2020 (PYB)

2021 1/1/20 — 31/8/20 February 28, 2021 (Six months

after the date of cessation)

4.3.4 Receipts and payments after the date of cessation

Where a company which has permanently ceased to carry on a trade or business subsequently
receives or pays any sum which would have been included in or deducted from the profits of that
trade or business if it had been received or paid prior to the date of cessation, such sum is treated
as having been received or paid on the date of cessation.

lllustration 4.6
Agbadaila Ltd, a once booming enterprise, due to mismanagement of fund went into

liquidation on 30/9/17.
The financial returns of the company prior to this date are as follows:-
N
Year ended 31/12/14 9,000,000
Year ended 31/12/15 700,000
Year ended 31/12/16 540,000
Period to 30/09/17 360,000
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Additional information:

On 1/10/09, the liquidator received #20,000.00 written off as bad debt at the end of 2014 accounting
year. Also, the liquidator paid the rent due #40,000.00 at the end of 2015 accounting year on the

same date.

Required:

Compute the assessable profits for all available years of assessment.

Solution to illustration 4.6

Agbadaila Lltd

Year of
Assessment

2015
2016
2016
2017

Workings
Profit adjustment

Computation of assessable profits
for 2015, 2016 and 2017 years of assessment

Basis Period

1114 -31112114
PYB 1/1/15 - 31/12/15
AYB 111116 - 31/12/16
1MNA7 -30/09/17

Terminal profit (30/9/09)
Add bad debt recov- ered

Deduct rent paid
Adjusted profit

Assessable profit

N N
9,000,000
700,000 700,000
540,000
340,000
N
360,000
20,000
-40,000
340,000

4.3.5 Provisions of Finance Act, 2019 on business sold or transferred

With implementation of Finance Act 2019 and effective 2020 year of assessment, where a company
is sold or transferred to another related company, there will not be application of commencement and

cessation rules.

The Finance Act, 2019, introduced the following:

= Qualifications for exemption from commencement and cessation rules in a business
restructuring amongst related parties, require that they should be related for a period of at least
one year prior to the restructuring;

= No disposal of assets post restructuring until after one year;

= No Value Added Tax (VAT) and Capital Gains Tax (CGT) on disposal of assets amongst related
parties in a business restructuring; and

= Exemption will be withdrawn if disposals are made within one year of restructuring.
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4.3.6. Change of accounting date

Change of accounting date occurs when a company that usually prepares accounts to a given
date suddenly prepares accounts to another date.

When this happens, the understated procedure/steps shall be adopted by the Federal Inland
Revenue Service for the purpose of computing assessable profits of such a company:

Step 1: Identify the first tax year when the change occurred;
Step 2: Identify the next two years following “1” above;
Step 3: Compute assessable profit, on preceding year basis, using the existing accounting

date, for the three years stated in ‘1’ and‘2’ above;

Step 4: Compute assessable profit, on preceding year basis, using the new accounting
date, for the three years stated in ‘1’ and 2’ above;

Step 5: Add up separately your computations in ‘3’ and ‘4’ above; and
Step 6: Select the higher of your additions in ‘5" above.

Notes
. The assessable profit selected in step 6 above shall available for tax
computation for the three statutory tax years.

. Any tax year before the three statutory tax years shall be assessed to tax on preceding
year basis using the old accounting date.

. Any tax year after the three statutory tax year shall be assessed to tax on preceding
year basis using the new accounting date.

lllustration 4.7
Bako Adaranijo Ltd gave you the following information in relation to its accounts:

Details Adjusted profit ()
Year ended 30/06/10 400,000

Year ended 30/06/11 520,000

Year ended 30/06/12 600,000

Period to 30/09/13 470,000

Year ended 30/09/14 820,000

Year ended 30/09/15 960,000
Required:
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Compute assessable profit for Bako adaranijo Ltd for the three relevant assessment years.
Solution to illustration

4.7 Bako Adaranijo Ltd

Computation of assessable profit

for 2013, 2014 and 2015 years of assessment

Old date New date
Year of Basis period Assessable Basis period Assessable
assessment profit (1) profit (1)
2013 1/7/11-30/6/12 600,000 ~ 1/10/13-30/9/12 544,000
2014 1/7/12-30/6/13 376,000  1/10/12-30/9/13 376,000
2015 1/7/13-30/6/14 709,000  1/10/13-30/9/14 820,000
1,685,000 1,740,000

Workings
Profit allocation to basis period
Old accounting date

2013 1/7111 - 30/6/11  Adjusted profit given 600,000
2014 117112 - 30/6/13
12mths x  N470,000 = 376,000
15mths
2015 (1/7113-30/6/14) N
i) [1/7/13-30/9/13] 3mths/15mths x N470,000 94,000
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i) [1/10/13-30/6/14] 9mths/12mths x N820,000 615,000

709,000
New Accounting Date:
2013 (1/10111 - 30/9/12) N
i) (1/10/11 -30/6/12) [9/12 x 600,000] 450,000
i) (1/7112 - 30/9/12) [ 3/15 x 470,000] 94,000
544,000
2014 (1/10/12 -30/9/13) N
12mths/15mths x 470,000 376,000
2015 (1/10/113 - 30/9/14)
Adjusted profit given = §820,000

lllustration 4.8
Oke Odo Ltd has been in business for several years. The adjusted profits
of the company for the following years are as follows:

N
Year ended 31/03/04 500,000
Year ended 31/03/05 400,000
Year ended 31/03/06 300,000
Period to 31/12/06 200,000
Year ended 31/112/07 150,000
Year ended 31/12/08 320,000
Year ended 31/12/09 150,000

Required:
Using a tax rate of 30%, compute the companies income tax liability of Oke odo Ltd., for all
the relevant years of assessment.

Solution to illustration

4.8 Oke Odo Ltd
Computation of Tax Liability For 2005 - 2010 years of assessment

Year of Basis Assessable Tax @ 30%
assessment period profit

N =
2005 1/4/03-31/3/04 500,000 150,000
2006 1/4/04-31/3/05 400,000 120,000
2007 1/1/06-31/12/06 275,000 82,500
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2008 1/11/07-31/12/07 150,000 45,000
2009 1/1/08-31/12/08 320,000 94,000
2010 1/1/09-31/12/09 150,000 45,000
Workings: N
(a)  Existing Accounting Date
2007 1/4/05 -31/3/06 300,000
2008 1/4/06-31/3/07 237,500
2009 1/4/07-31/3/08 192,000
730,000
(b)  New Accounting Date N
2007 1/1/06-31/12/06 275,000
2008 111/07-31/12/07 150,000
2009 1/1/08-31/12/08 320,000
745,000
(ci)  Existing Date 2008(1/4/06- N
31/12/06) 200,000
(1/1/07-31/3/07) {3/12 x 150,000} 37,500
237,500
N
2009 (1/4/07-31/12/07)(9/12x 50,000) 112,500
(1/1/08- 31/3/08)(3/12 x 320,000) 80,000
192,500
(d)  NewDate
N
2007 1/1/06 -31/3/06 {3/12x 300,000} 75,000
114106 -31/12/06 200,000
275,000
2008 1/1/07 - 31/112/07 = §150,000

4.4 Company income chargeable to tax in Nigeria

Section 8 of the Companies Income Tax Act (CITA) imposes tax at a particular rate (currently
30%) upon the profits of any company accruing in, derived from, brought into, or received in
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Nigeria in respect of:

() Any trade or business for whatever period of time such trade or business may have
been carried on;

(i) Rent or any premium arising from a right granted to any other person for the use or
occupation of any property;

(i) Dividends, interest, royalties, discounts, charges or annuities;

(iv)  Any source of annual profits or gains not falling within the preceding categories. The
purpose is to ensure that no taxable profits escape the tax net of the Board; and

(v) Fees, dues and allowances (wherever paid) for services rendered. Any company entering
into any agreement (whether oral or written) in respect of any service in this regard is
required by the Act to make full disclosure in writing to the Revenue Service of the terms of
such agreement (Section 10).

4.5 Dividend income
Tax is imposed on dividend income in Section 8 of CITA. The definition of
dividend as given in subsection 3 of Section 8 of the Act is as follows:

(@) Inrelation to a company not being in the process of being wound up
or liquidated, any profits distributed, whether such profits are of a capital nature or
not, including an amount equal to the nominal value of bonus shares, debentures or
securities awarded to the shareholders; and

(b) In relation to a company that is being wound up or liquidated, any profits distributed,
whether in money or money’s worth or otherwise, other than those of a capital nature
earned before or during the winding up or liquidation. The amount to be taken as the
income of a company is the gross amount of the dividend and is deemed to arise on the
day on which its payment becomes due. However the provisions of CITA exempt certain
dividends fromtax.

These are dividends:

() By a Nigerian company and satisfied by the issue of shares of
the company paying the dividend (bonus shares); or

(i) By a Nigerian company, out of any profits exempted from tax by any provision of the
Act or by the fact that the company enjoysa pioneer status; or

(i) Out of any profits chargeable to tax under the provisions of the Petroleum Profits Tax
Act.

Note that dividends received from a Nigerian company are to be regarded as franked
investment income (FIl) because the withholding tax deducted on such dividends is
treated as the final tax

Also exempts from tax, is dividend derived by a company from another company
incorporated in Nigeria provided that the equity participation on which the dividend is
payable is:
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(@)  Either wholly paid for in foreign currency or by asset brought into or imported

into Nigeria;

(b)  Brought or imported into Nigeria between 1 January 1987 and 31 December
1992; and

(c) Not less than 10% of the equity share capital of the company paying the
dividend.

For the purpose of this exemption, the tax free period starting from the year
following that in which the new capital is brought into Nigeria shall be five years,
if the company is

in the agricultural trade or business, or is engaged in the petrochemicals or
liquefied natural gas business. It shall be three years in any other case.

The amount of the withholding tax deducted in connection with any dividend due to
a non-resident recipient shall be the final tax on those payments, that is, no further
tax is payable by non- resident recipients of any dividend income.

Payment of dividend by a Nigerian company

Nigerian dividends received by companies other than Nigerian companies
In the case of a company which is neither a Nigerian company nor engaged in a trade or
business in Nigeria at any time during a year of assessment:

@  No tax shall be charged for that year in respect of any dividend received by it from
a Nigerian company apart from tax withheld under section 80 of this Act;

(b)  Where any dividend is paid out of profits on which no tax is payable due to no total
profits or total profits which are less than the amount of dividend which is paid, whether
the recipient of the dividendis
a Nigerian company or not, the company paying the dividend shall be charged to tax at
the rate prescribed in subsection (1) of section 40 of CITA as if such dividend is the total
profits of the company for the year of assessment which relates to accounts out of which
the dividend is declared;

(€ Nothing in this Act shall confer on such company or on the company paying the dividend, a
right to repayment of tax paid by reason of the provisions if this section.

lllustration 4.9

A company with a total profit of %140, 000 for 2014 assessment year, paid &250,000 dividends
to its shareholders in respect of the 2013 financial statements which formed the basis for the
assessment.

Solution to illustration 4.9

The company will pay tax of &75,000. (30% of :&250,000 and not }42,000 (30% of #140,000),
assuming that the gross revenue was over 100 million naira. This is what is referred to as excess dividend
tax.
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Provisions of Finance Act, 2019 on Excess Dividend Tax

Prior to commencement of Finance Act, 2019, companies are charged to tax at 30% on their
dividend distributions where such dividends exceed the total profits for the year as illustrated
above notwithstanding that profits being distributed may have been taxed in prior years, exempt
from tax, or taxed under a different tax law. This particularly affects holding companies on
dividends received from their subsidiaries thereby making Nigeria unattractive as a
headquarters or group holding company location.

The Finance Act, 2019 introduced changes to limit the application of the tax only to untaxed profits
that are not exempt from tax.

The implication of this amendment by Finance Act, 2019 is that the following no longer counts towards
determination of excess dividend tax:

= Retained earnings on which adequate tax had previously been paid under CITA, PPTA or
the CGTA,;

= Exempt profits;

=  Franked investment income;

= Dividend by a real estate investment companies (REICO) out of rental and dividend
income;

= The year to which the profits relate is also now irrelevant; and

= The possibility of a company paying excess dividend tax is now limited.

4.5.2 Provisions of Finance Act, 2019 on interim dividend paid by companies

Prior to commencement of Finance Act, 2019, companies that paid dividend before filing its annual
corporate tax returns shall be subjected to company’s income tax at the rate of 30% of the dividend
paid and such tax shall be paid to the Federal Inland Revenue Service. The tax paid based on
dividend paid, shall be considered as deposit towards tax due from the company.

With implementation of Finance Act, 2019, tax on interim dividend paid to shareholders of a company
is no longer applicable.

4.6.1 Interest income

The income from any interest on money lent by an individual, or executor, or a trustee, outside Nigeria
to a person in Nigeria (including a person who is resident or present in Nigeria at the time of the loan)
shall be deemed to be derived from Nigeria if:

(a) There is a liability to payment in Nigeria of the interest regardless of what form the payment takes
and wherever the payment is made;

(b) The interest accrues in Nigeria to a foreign company or person regardless of what form the
payment takes and wherever the payment is made.
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Interest from a source outside Nigeria

Where an individual is resident in Nigeria, the interest accruing to him from a source outside Nigeria is
liable to tax in Nigeria if such amount of interest is brought into or received in Nigeria subject to double
taxation provisions, if applicable.

Interest exempted from tax

The following interest incomes are exempted from tax:

(a) Interest on foreign loan in line with Third Schedule of the Companies Income Tax;
Act
(b) Interest accruing to a person on foreign currency domiciliary account;

(c) With effect from 1 January 1996, 100% of certain foreign incomes are exempted from tax provided
that such incomes are repatriated into Nigeria in convertible currency and paid into a domiciliary
account in a bank approved by government. Income falling into this category include interest
earned from abroad and brought into Nigeria by a Nigeria resident;

(d) Interest accruing to a person who is not resident in Nigeria as specified
below:

(i) the interest on a loan charged on the public revenue of the Federation and raised in the United
Kingdom;

(i) the interest on a bond issued by the Government of the Federation to secure repayment of loan
raised from the International Bank for Reconstruction and Development under the authority of the
Railway Loan (International Bank) Act;

(iii) the interest on any money borrowed by the Government of the Federation or of a State on terms
which include the exemption of interest from tax in the hands of a non- resident person;

(iv) where the Minister of Finance so consents, the interest on any moneys borrowed outside Nigeria
by a corporation established by a law in Nigeria upon terms which include the exemption of such
interest from tax in the hands of any non-resident person; and

(v) the interest on deposit accounts, provided the deposit into the account are transfers wholly made
up of foreign currencies (funds) to Nigeria on or after 1st January 1990 through Government
approved channels and the depositor does not become non-resident after making the transfer
while in Nigeria;

(e) Interest on any loan granted by a bank on or after 1st Jan. 1997 to a person engaged in:

(i) Agricultural trade or business;

In line with the provisions of Finance Act, 2020, tax relief in respect of interest payable on loans
granted to companies engaged in agriculture trade or business now limited to primary agricultural
production; and

The Finance Act, 2020 also reduced the moratorium period to qualify the interest on loan for tax
exemption from 18 months to 12 months and the rate interest restricted to the base lending rate at the
time the loan was granted, refinanced or restructured;

(if) The fabrication of any local plant and machinery; and

(i) As working capital for any cottage industry established by the person under the Family Economic
Advancement Programme, if the moratorium is not less than 12 months and the rate of interest on the
loan is not more than the base lending rate at the time the loan was granted
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4.7

4.6.2 Provisions of Finance Act, 2019 on exemptions on interest on foreign loans

With commencement of 2019 Finance Act, interest on foreign loans is no longer 100% tax exempt
and the Third Schedule to CITA is amended as follows:

Repayment period Moratorium Tax exemption allowed
Above 7 years Not less than 2 years 70%

5-17 year Not less than 18 months 40%

2-4 years Not less than 12 months 10%

Below 2 years Nil Nil

Authorised unit trust scheme

“Unit trust scheme” is defined as “any arrangement made for the purpose of providing facilities
for the participation of the public as beneficiaries under a trust in profits or income arising from
the acquisition, holding, management or disposal of securities or any other property
whatsoever;”

“Authorised unit trust” is defined as “a unit trust scheme that is authorised by the Commission
under Section 576 of the Companies and Allied Matters Act 2004(as amended), to carry on the
business of dealing in unit trust scheme;”

“Unit holder” is defined as “any investor, beneficiary or person who acquired units in a unit
trust scheme and who is entitled to a share of the investments subject to the trusts of a unit trust
scheme;”

“A trustee” is defined as “the person in whom the property for the time being subject to any
trust created in pursuance of the scheme is or may be invested (vested) in accordance with
the terms of the trust.

Income arising to the trustees
The provisions relating to Unit trust schemes as contained in Section 14A of CITA, in respect of
the income arising to the trustees of an authorised unit trust, have effect as if:

(i) The trustees were an investment company;

(i) The rights of the unit holders were shares in the company; and
(i) Any income accruing to the trustees, available to be paid to the unit holders were
dividends on such shares.

The profits of an authorised unit trust scheme, on which tax may be imposed shall be the
income accruing to the trustees from all sources of the investment of the unit trust and
deducting there from sums disbursed as management expenses, including remuneration for
the managers.

The treatment of tax deducted at source is the same as is applicable to any other company
taxable under CITA.

4.8 Withholding tax

Withholding tax (WHT) is an advance payment of tax, which is deducted at source on certain
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transactions and later applied, where it is not a final tax, as tax credit in the settlement of the
income tax liability of the year to which the payment that suffered the deduction relates.

Avrising from this definition are the following peculiarities of the tax:

(@) Withholding tax is a deduction at source, which gives the taxpayer no option as to
whether to pay it, or not;

(b)  Withholding tax is an advance payment against the income tax to be paid later. This
means that it is not a separate tax;

(c) Withholding tax being an advance payment of income tax cannot be used later as
credit for any other tax such as tertiary education tax or value added tax;

(d) Some withholding taxes are regarded as final tax. Where this is so, the income from
which they have been deducted can no longer be brought into account for tax purposes;

(e) Withholding tax is to be utilised as credit for the income tax liability of the year to which
the income relates in the first instance. Any excess or unutilized credit can be carried
forward to future years.

Withholding tax as a collection device was introduced in a limited form by the CITA and later
expanded in terms of coverage.

Enabling laws

Sections 68, 69, 70, 71 & 72 of Personal Income Tax Act Cap LFN 2004 (as amended) deal
respectively with withholding tax deductions from rent, interest or royalties, dividends and
directors fees paid to individuals. On the other hand, sections 78 - 81 CAP 60 LFN 2004 (as
amended) deal respectively with deductions from interests, rent and dividends paid to corporate
bodies. Sections of PITA and CITA deal with deductions of tax at source in general. It is under
these sections that the application of withholding tax could be widened to include building
contracts, contract of supplies, consultancy and professional services, which are not specifically
mentioned in the CITA.

The Institute of Chartered Accountants of Nigeria

67



Withholding tax rates, remittances and tax authorities

Taxes are to be withheld from corporate bodies and individuals at the rate listed in the table
below and remitted to the relevant tax authority within 30 days in the case of individuals and
21 days in the case of companies from the date the amount was deducted or from the time
the duty to deduct arose, whichever comes up earlier. S. 85 of CITA provides a penalty of
10% per annum and interest at Central Bank rate for failure to remit withholding taxes due to
FIRS. S. 74 of PITA provides for a fine of 5,000 or 10% of tax due, whichever is higher, in
addition to the principal tax due and interest at the bank lending rate for failure to remit the

withholding tax due to SBIR.

Table of rates of withholding taxes in Nigeria

Type of payment Companies rate Individual rate
(F.LR.S.) (S.B.I.R))
Royalty 10% 5%
Rents (including hire of Equipment) 10% 10%
Dividends 10% 10%
Interests 10% 10%
Commissions 10% 5%
Consultancy and professional services10% 5%
Technical services 10% 5%
Management services 10% 5%
Directors fees - 10%
Construction 2.5% or 5% 2.5% or 5%
Contract supplies 5% 5%
Comments:

(@)  The deduction from companies are payable to the FIRS.

(b)  The deduction from individuals and enterprises are payable to the SBIR on the
basis of residence.

(c)  The deductions from individuals are payable to the FIRS or FCT IRS, when they are
made from residents of the FCT, Abuja, members of the Nigerian Armed Forces and
Police, Officers of the Nigerian Foreign Service and persons resident outside Nigeria
who derive income from Nigeria. Withholding taxes on dividend, interest, rent and
royalties when suffered by non-residents are final taxes. Also, with effect from January
1996, withholding tax on interest and dividend are final taxes when suffered by
Nigerians.
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Provisions of Finance Act, 2019 on withholding tax rates on construction activities

Section 81 of CITA (i.e. deduction of tax at source) was amended by Finance Act, 2019 to reduce
withholding tax (WHT) rate to 2.5% for the following construction activities:
= Roads;
= Bridges;
= Buildings; and
= Power Plants.
The implementation of this amendment will likely address the frequency of WHT refund claims by
construction companies.

Credit notes

As soon as payment is made to the bank and evidence provided to the FIRS, the
withholding tax section of the FIRS is required to issue credit notes in favour of the
beneficiaries (taxpayers) contained in the schedule. The credit notes are to be
forwarded by the collection agent to the beneficiaries who suffered the deductions. This
is because the credit notes are to be used in claiming tax credits at the various tax
offices where their files are domiciled. It is important to emphasise that the presentation
of a letter from the collector agent showing that a taxpayer has suffered deductions is
not enough for the FIRS to give credit.

Similarly, Government treasury receipts issued by other government departments showing
that they have deducted tax from a taxpayer is not enough to grant tax credit since only the
FIRS can collect income tax for the federal government, while only the SIRS can collect tax
for the States.

Withholding VAT deduction

All government agencies, ministries and department and companies operating in the
oil and gas sector are required to:

(@)  Act as agents in the deduction of withholding tax from contract sums payable to their
contractors; and

(b) Also act as agents in the collection of VAT from their contractors when such
contractors are paid. This is often referred to as withholding VAT.

Advance income tax payment

When a company wishes to pay dividend, CITA Section 31(7) provides that tax at standard
company tax rate is payable on the amount of the dividend. The provisions of Sections 15A
and 16(B) of CITA also have the same effect.

If any provisional tax has been paid by the company for the assessment year, this will be
taken into account in determining the amount of tax payable under this section. The tax is
payable before the dividend is paid and has nothing to do with withholding tax which will still
be deducted normally.

The tax so paid will be taken as a deposit against the tax due from the
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company on the profits out of which the dividend is paid.

Thus, when the company wishes to settle its tax liability, the amount paid as deposit will be
deducted from the total amount of the income tax liability of the company for that year.

lllustration 4.10

A company is paying a dividend amounting to 500,000 in respect of the year ended
December 31, 2013, payable on June 15, 2014. The total profit of the company for the year
was #800,000 after capital allowances. The company intends to file its self assessment by
the due date of June 30, 2014.

Solution to illustration 4.10

Under this situation, the company will need to pay a tax of #150,000 (30% of #&500,000)
prior to the payment of the dividend. Thereafter, the dividend of #&500,000 can be paid
subject to deduction of applicable withholding tax.

When the company is assessed to tax, its tax liability will be as follows:

N
Total profit 800,000
Income tax at 30% thereon 240,000
Less tax paid in advance (150,000)
Balance of tax payable 90,000

Note:

Under the self assessment scheme, companies are not expected to wait to receive
assessments from the Revenue before settling their respective tax liabilities.

4.9 Exemption of sales in the ordinary course of business from withholding tax

On November 30, 2020, the Tax Appeal Tribunal (TAT), Lagos Zone, in the case of Tetra Pak West Africa
Limited vs Federal Inland Revenue Service, ruled that sales in the ordinary course of business shall not be
liable to withholding tax (WHT).

The TAT laid the following criteria in ascertaining what constitutes “sales in the ordinary course of business”;
(@)  The inclusion of the transaction/activity in the objects of the memorandum of associations;

b)  The nature and practice of the taxpayer’s business and industry;

c)  The history of the taxpayer in relation to the activity, and

d)  The frequency of the type of transaction.

(
(
(

410 The profits of a Nigerian company (CITA Section 11)

The profits of a Nigerian company shall be deemed to accrue in Nigeria wherever they
have arisen and irrespective of their being brought into or received in Nigeria. “The profits
of a company, other than a Nigerian

company from any trade or business shall be deemed to be derived from Nigeria:

(@) Ifthat company has a fixed base of business in Nigeria, to the extent that the profit is
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attributable to the fixed base;

(b) If it does not have such a fixed base in Nigeria but habitually operates a trade or
business through a person in Nigeria authorized to conclude contracts on its behalf
or on behalf of some other companies controlled by it or which have controlling
interest in it; or habitually maintains a stock of goods or merchandise in Nigeria from

which deliveries are regularly made by a person on behalf of business or trade or
activities carried on through that person;

(c) If that trade or business or activity, involves a single contract for surveys, deliveries,
installation or construction, the profit from that contract; and

(d)  Where the trade or business or activity is between the company and another person
controlled by it or which has controlling interest in it and conditions are made or imposed
between the company and such person in their commercial or financial relations, which, in
the opinion of the Revenue Service, is deemed to be artificial or fictitious, so much of the
profits adjusted by the Revenue Service to reflect arm’s length transaction” (Subsection 2).

For the purposes of subsection (2)(a) of this Section, a fixed base shall not include:

(i) Facilities used solely for storage or display of goods or merchandise; and
(ii) Facilities used solely for the collection of information.

411 Other profits or gains exempted from companies income tax

Section 19 of CITA contains the list of profits or gains of companies or
corporate bodies exempted from company taxation:

(@)  Profits or incomes exempted in so far as they are not derived from trade or business being
carried on:

(i) The profits of any company being a statutory or registered friendly society;

(i) The profits of any company engaged in ecclesiastical, charitable or educational activities of
a public character; in line with the provisions of the Finance Act, 2020, public character for
the purpose of tax exemption requires an organisation or institution to be registered in

accordance with relevant laws in Nigeria and does not distribute or share its profits in any
manner to members or promoters.

(i) The profits of any company being a trade union, registered under the Trade Unions Act;

(iv)  The profits of any company or corporation established by the law of a State for the
purpose of fostering the economic development of that State;

(V) The profits of any company being a cooperative society, registered under any
enactment or law relating to cooperative societies not being profits from any trade or
business carried on by that company other than cooperative activities solely carried
out with its members or from any share or other interest possessed by that company
in a trade or business in Nigeria carried on by some other person or authority. If any
income in respect of the foregoing is derived from a trade or business, it is clear from
the wordings of Section 19 that such shall become taxable.

(b) The following are also exempted from tax:
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(i) The profits of any company formed for the purposes of promoting sporting activities
where such profits are wholly expendable for such purpose, subject to such
conditions as the Revenue Service may prescribe;

(if) Dividend distributed by a unit trust;

(iii) Dividend derived by a company from another company incorporated in
Nigeria, provided that:

e The equity participation of the recipient of the dividend in the company paying the
dividend is either wholly paid for in foreign currency or by assets brought or
imported into Nigeria between 1 January, 1987 and 31 December, 1992; and

e The company receiving the dividend is the beneficial owner of not less than 10% of the
equity share capital of the company paying the dividend. The dividend tax-free period
shall commence from the year of assessment following the year in which the new
capital is brought into Nigeria for the purpose of the trade or business in Nigeria of the
company paying the dividend. If the company paying the dividend is in the agricultural
trade or business, or is engaged in the petrochemicals or liquefied natural gas, the tax-
free period shall be five years, while in any other case it is limited to three years.

(iv)  The profits of any company engaged in petroleum operations within the meaning of
Section 2 of the Petroleum Profits Tax Act in so far as those profits are derived from
such operations and liable to tax under that Act. It should be noted that ifany part of
the profits of such company arises from other operations besides petroleum
exploration, development and production and can therefore not be taxed under the
Petroleum Profits Tax Act, such part is taxable under the Companies Income Tax

Act;

(v)  The profits of any company being a body corporate established by or under any Local
Government Law or Edict in force in any State in Nigeria;

(vi) — The profits of anybody corporate being a purchasing authority established by an
enactment and empowered to acquire any commaodity, for export from Nigeria as well
as from thepurchase and sale of that commodity;

(viiy ~ The profits of non-Nigerian companies which, but for this paragraph, would be
chargeable to tax by reason solely of their being brought into or received in Nigeria;
and

(viii)  Dividend, interest, rent or royalty derived by a company from a country outside
Nigeria and brought into Nigeria through government approved channels.

“‘Government approved channels” means the Central Bank of Nigeria, any bank or
other corporate body appointed by the Minister as authorised dealer under the
Second-Tier Foreign Exchange Market Act or any enactment replacing that Act.

(ix) The interest on deposit accounts of a foreign non-resident company; provided that
the deposits into the account are transfers wholly of foreign currencies to Nigeria
on or after 1 January 1990, through Government approved channels;

(x)  The interest on foreign currency domiciliary account in Nigeria accruing on or after 1
January 1990;

(xi) Profits of a small company in a relevant assessment year provided;

Such company shall without prejudice to this exemption, comply with the tax registration and tax return
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filing stipulations of this Act and be subject to the provisions as regards time of filing, penalties for breach of
statutory duties and all other provisions of this Act in all respects during the period which its profits are
below the tax paying threshold; or

o They are dividends received from small companies in the manufacturing sector in the first five years of their
operations.

(xii)  Dividend received from investments in wholly export-oriented businesses;
(xiii) Profits of a Nigerian company in respect of goods exported from Nigeria if the proceeds of
such exports are used for the purchase of raw materials, plant, equipment and spare
parts; provided that tax shall accrue proportionately on the portion of such proceeds
which are not utilised in the manner prescribed.

(xiv) The profits of a company whose supplies are exclusively inputs to the manufacturing
of products for export, provided, that the exporter shall give a certificate of purchase
of the inputs of the exportable goods to the seller of the supplies.

(xv)  The dividend and rental income received by a real estate investment company on behalf of
its shareholders provided that;

e A minimum of 75% of the dividend and rental income is distributed; and
e  Such distribution is made within 12 months of the end of the financial year in
which the dividend or rental income was earned:;

(xvi)  The compensating payments, which qualify as dividends under section 9 (1) (c) of this Act,
received by a lender from its approved agent or a borrower in a regulated securities
lending transaction, such payments are deemed to be franked investment income and
shall not be subjected to further tax in the hands of the lender; and

(xvii)  The compensating payments which qualify as dividends or interest under section 9(1)(c) of
this Act, received by an approved agent from a borrower or lender on behalf of a lender or
borrower in a regulated securities lending transaction.

In respect of all the foregoing, appropriate withholding taxes are deductible in
accordance with the provisions of Sections 60, 61, 62 of CITA in spite of the fact of
the exemptions of the gains or profits from income tax.

The National Council of Ministers (Federal Executive Council) may exempt order:

I. Any company or class of companies from all or any of the provision of
the Act; or

il. — Allorany profits of any company or class of companies from any source, on
any ground which appears to it sufficient.

The National Council of Ministers may by order amend, add to or repeal any
exemption, in so far as it affects a company.

The following notices and order shall continue in force for all purposes of the Act:
(@)  The Income Exemption (interest on Nigerian Public Loans) Notice;
(b)  The Income Tax Exemption (Nigerian Broadcasting Corporation) order; and

(c)  The Railway Loan (International Bank) (Exemption of Interest) Notice.
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Interest on loans — Agricultural trade and others

Interest on loan granted by bank for primary agricultural production shall be exempted from tax

if at least twelve months moratorium is allowed and the rate of interest is not more than the base
lending rate of the bank at the time the loan was granted, refinanced or otherwise restructured.
Primary agricultural production is defined as:

(a) Primary crop production comprising the production of raw crops of all kinds, but
excluding any intermediate or final processing of crops or any other associated
manufactured or derivative crop products;

(b) Primary livestock production comprising the production of live animals and their direct
produce such as live or raw meat, live or raw poultry, fresh eggs and milk of all kinds, but
excluding any other associated manufactured or derivative livestock products;

(c) Primary forestry production comprising the production of timbers of various kinds such
as firewood, charcoal, uncultivated materials gathered and other forestry products of all
kinds, including seeds and samplings, but excluding the intermediate and final
processing of timber and any other manufactured or derivative timber products; and

(d) Primary fishing production comprising the production of fish of all kinds, including
ornamental fish, but excluding any intermediate or final processing of any other
manufactured or derivative fish products.

Act 18 of 1998
Subsection 7 of Section 9 of the Act has been replaced with a new subsection 7 in Act 18 of
1998. The new subsection 7 is as follows:

Interest on any loan granted by a bank on or after 1 January 1997 to a company
(@) Engagedin-

(i)  Agricultural trade or business, or

(i)  The fabrication of any local plant and machinery; or

(b)  As working capital for any cottage industry established by the company under
the Family Economic Advancement Programme (FEAP), shall be exempted from
tax, provided:

(i)  The moratorium is not less than twelve months; and

(i) The rate of interest on the loan is not more than the base lending rate at the
time the loan was granted, refinanced or otherwise restructured.” Thus, the
provisions relating to the loans granted to agricultural trade or business on or
after January 1, 1991, are extended to the trade or fabrication of local plant and
machinery as well as Family Economic Advancement Programme (FEAP)
cottage industry with effect from January 1, 1997.

Interest on loan for export business
Interest accruing from loans granted by banks in aid of export activities is exempted
from tax in accordance with the Table in Schedule 3 to the Act.
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412  Provisions of Finance Act, 2019 on tax exemption of interest on foreign loans

With commencement of Finance Act, 2019, interest on foreign loans is no longer 100% tax exempt
and the Third Schedule to CITA has been amended as follows:

Repayment period Grace period % Tax exemption
Including moratorium allowed

()  Above 7 years Not less than 2 years 70%

(i)  5-7years Not less than 18 months  40%

(i) 2-4 years Not less than 12 months  10%

(iv) Below 2 years Nil Nil

413 Ascertainment of the end of the first accounting period

The ascertainment of the end of the first accounting period is key in the determination of basis period and the
first year of assessment.

The first accounting period begins from the date of commencement of business to the end of its first
accounting year-end.

In a situation where a company prepares the audited financial statements for a period shorter or longer than
the first accounting period, the assessable profits for the first accounting year will be determined on pro-rata
basis.

414  Provisions of Finance Act, 2019 on classification of companies and rates of tax

The position of Companies Income Tax Act (CITA) prior to commencement of Finance Act, 2019 is
that all Nigerian companies are liable to the same Companies Income Tax (CIT) rate of 30% as stated
above with exception of small businesses whose turnover does not exceed N1,000,000 that are taxed
at reduced rate of 20%.

The Finance Act, 2019 has classified companies into various categories and tax rates are as follows:

Types of companies Basis of classification Applicable tax rate

Small companies Annual gross turnover of N25,000,000 or less 0%

Medium-sized companies Annual gross turnover of greater than 20%
N25,000,000 but less than N100,000,000

Large companies Annual turnover of N100,000,000 and above 30%

Implication of classification of Nigerian companies

These include but not limited to:

= Small businesses are still required to register for tax, prepare audited financial statements and file tax
returns as and when due; and

= Small companies are no longer liable to Withholding Tax (WHT) on their income since WHT is an advance
payment of companies income tax.
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415 Chapter review

This chapter provides a detailed explanation of the various investment incomes including,
dividend, interest, rent and royalty. It also highlights investment incomes that are exempted from

tax.

Readers must have known those incomes chargeable/exempted to/from Nigerian tax, the readers
must have learnt how the Finance Acts, 2019 & 2020 affected the taxation of companies in

Nigeria.

416 Worked examples
416.1 Open-ended Questions

(1) Change of accounting date is a day- to- day business experience.

Required:
Explain the procedure for computing assessable profit of a company when there is a change

of accounting date.
2 Nigerian tax system consists of various incentives to encourage production in the
real sector.
Required:
Explain the incentives associated with loans and advances granted by banks to companies

engaged in primary agricultural production.

(3)  Orion Limited was incorporated in December 2018 and commenced business on October 1,
2019. The first set of financial statements prepared by the company covered a period of 15
months, that is October 1, 2019 to December 31, 2020 and the adjusted profit was N3,000,000.

Required:
Ascertain the relevant basis periods and the assessable profits for the relevant assessment years.

416.2  Suggested solutions to open-ended Questions

(1)~ Change of accounting date occurs when a company that usually prepares accounts to a
given date suddenly prepares accounts to another date. When this happens, the
understated procedure/steps shall be adopted by the Federal Inland Revenue Service
for the purpose of computing assessable profits of such a company:

Step 1:  Identify the first tax year when the change occurred;

Step 2: Identify the next two years following “1” above;

Step 3:  Compute assessable profit, on preceding year basis, using the existing
accounting date, for the three years stated in ‘1" and ‘2" above;

Step 4: Compute assessable profit on preceding year basis, using the new accounting

date, for the three years stated in ‘1’ and 2’ above;
Step 5 Add up separately your computations in ‘3’ and ‘4’ above; and
Step 6:  Select the higher of your additions in ‘5" above.
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(2) Interest on loan granted by bank for primary agricultural production shall be exempted from
tax, if at least twelve months moratorium is allowed and the rate of interest is not more than the base
lending rate of the bank at the time the loan was granted, refinanced or otherwise restructured.
Primary agricultural production is defined as:

(a) Primary crop production comprising the production of raw crops of all kinds, but excluding any intermediate or
final processing of crops or any other associated manufactured or derivative crop products;

(b) Primary livestock production comprising the production of live animals and their direct produce such as live or
raw meat, live or raw poultry, fresh eggs and milk of all kinds, but excluding any other associated manufactured
or derivative livestock products;

(c) Primary forestry production comprising the production of timbers of various kinds such as firewood, charcoal,
uncultivated materials gathered and other forestry products of all kinds, including seeds and samplings, but
excluding the intermediate and final processing of timber and any other manufactured or derivative timber
products; and

(d) Primary fishing production comprising the production of fish of all kinds, including ornamental fish, but
excluding any intermediate or final processing of any other manufactured or derivative fish products.

Solution 3
Orion Limited
Ascertainment of the relevant basis periods and assessable profits for the relevant assessment years
YOA Basis period Assessable profit
N
2019 1/10/19 - 31/12/19 600,000
2020 - 0
2021 1/1/20 — 31/12/20 2,400,000
3,000,000

Arising from the above, the company did not have any assessable profit for A.Y. 2020, hence it will not
pay companies income tax.

Given the provisions of the Finance Act, 2019, the first assessment year which is 2019, falls under the old
provision, hence, the basis period (1/10/19 — 31/12/19) was treated in assessment year 2019.
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1 Ascertainment of adjusted profit

5.0 Purpose

After studying this chapter, readers should be able to:

(h)  Know the reasons why business profits may not be acceptable
directly for the computation of companies income tax;

()  Know those expenditure items allowable as deductions from business income
for tax purposes;

()  Know those expenditure items not acceptable as deductions from business income for
tax purposes;

(k) Know the types of donations allowable as deductions from business
income in the ascertainment of adjusted profit;

() Know amendments made to allowable and disallowable expenses by Finance Acts, 2019 and

2020; and
(m)  Know the procedure for the computation of adjusted/assessable
profit.
5.1 Introduction

For tax purposes, use is made of the accounts produced under the ordinary rules of
accountancy, as it will be extremely difficult, if not impossible, to prepare new sets of accounts
for tax purposes only. Besides the difficulties anticipated, there appears to be no justification for
the unnecessary duplication of the efforts that would be required in the production of such
accounts. It has been established in some decided cases, that in ascertaining the true profits of
a trade for tax purposes, regard should be paid to the correct principles of accountancy. Thus,

in practice, adjustments that are considered necessary in view of the provisions of the Tax Acts,
are made to accounting profits, to arrive at the profits for tax purposes. Such adjustments are
usually in respect of:

(a) Expenditure charged but not allowable — disallowable expenditure;

(b) ltems chargeable to tax but not credited in the statement of profit or loss (SPL);
(c) ltems credited in the SPL but not taxable; and

(d) Expenditure not charged but allowable.

There are adequate provisions in the Act which when considered in the light of normal taxation
practice, can be applied to determine which items of a company’s trading transactions will fall
into any of the four categories listed above and for which adjustments will be necessary. The

main guiding principle is that of allowable and disallowable expenditure.
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5.2  Allowable deductions

All expenses of a company that are wholly, exclusively, necessarily, and reasonably
incurred in the production of the profits, are allowable deductions. Thus, any expense that
can be proved to meet these conditions will be an allowable deduction in arriving at a
company’s chargeable profit unless such expense is specifically prohibited under any

other provision of the Act.

In addition, the following items are stated in Section 20 of the Act, as allowable deductions
provided they are incurred for the purpose of acquiring the profits being subjected to tax:

(@) Subject to the provisions of seventh Schedule to this Act, any sum payable by way of interest
on debt borrowed and employed as capital in acquiring the profits of a company;

(b) Rentand premiums in respect of land or buildings occupied forthe
purpose of acquiring the profits;

(c) Repairs and renewal costs relating to the premises, plant, fixtures,
etc., used in the business;

(d) Bad and doubtful debts to the extent that they are respectively estimated to the satisfaction
of the Revenue Service to have become bad or doubtful of collection;

(e)  Contributions to approved pension, provident or other retirement
benefits fund, society or scheme;

(f) Inthe case of the Nigerian Railway Corporation, such deductions as are allowed under
the provisions of the authorised deductions, (Nigerian Railway Corporation) Rules, 1959,
which rules shall continue in force for all purposes of this Act;

(g) Any outlay or expenses incurred during the year in respect of:

(i)  Salaries, wages or other remuneration paid to employees; and

(i)  Cost to the company of any benefit or allowance provided for the senior staff and
executives which shall not exceed the limit of the amount prescribed by the
collective agreement between the company and the employees and approved by
the Federal Ministry of Employment, Labour and Productivity and the Productivity,
Prices and Income Revenue Service as the case may be;

(h) The expenses proved to the satisfaction of the Revenue Service to have been incurred by the
company on research and development for the period including the amount of levy paid by it
to the National Science and Technology Fund.

(i) Section 22 allows for the deduction of the amount of reserve made out of profits for research
and development subject to a ceiling of 10% of the total profits of the company before any
deduction is made under this Section and Section 21 of the Act;

() Companies and other organisations engaged in research and development
activities for commercialisation shall be allowed 20% investment tax credit on
their qualifying expenditure for that purpose;

(k)  Such other deductions as may be prescribed by the Minister by any rule;
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(I) Dividends or mandatory distributions made by a real estate investment
company duly approved by the Securities and Exchange Commission to its
shareholders;

(m)  Compensating payments which qualify as interest under the Act made a lender
to its approved agent or a borrower in a regulated securities lending transaction;
and

(n) In the case of profits from a trade or business, any expenses or part thereof:

o The liability for which was incurred during that period wholly, exclusively, necessarily and
reasonably for the purposes of such trade or business and which is not specifically referable to
any other period or periods; or

o The liability for which was incurred during any previous period wholly, exclusively, necessarily
and reasonably for the purpose of such trade or business and which is specifically referable to
the period of which the profits are being ascertained; and

e The expenses proved to the satisfaction of the Service to have been incurred
by the company on research and development for the period including the
amount of levy paid by it to the National Science and Technology Fund.

Rental charges

Rental charges in respect of residential accommodation occupied by employees of the
company are allowed up to a maximum of 100% of the basic salary of employees.

Repairs and renewals

The usual items under this heading are those expenses incurred in maintaining the earnings
capacity of the assets of the company intact. In view of the fact that the keeping of such assets
in good working condition is very essential for the company to acquire profits, costs connected
with such exercise must, by reasonable expectation, be allowable deductions.

However, costs incurred in increasing the earning capacity of any fixed asset are capital in
nature and therefore will not be allowable deductions. Repair expenditure on newly acquired
fixed assets might not qualify as an allowable deduction particularly if large amount is involved
and the expenditure is incurred to bring the asset into a usable condition after its acquisition.
Such cost is to be considered as capital and should be added to the cost of acquisition of the
asset. It is important to take note that repair costs are incurred for the purpose of maintaining the
earning capacity of the asset and this implies that such asset must be in use in the business at
the time that the repair work is carried out.

Bad and doubtful debts

The salient matters to note with regard to the treatment of bad and doubtful debts for
tax purposes are as follows:

(@)  They must relate to debts incurred in the ordinary course of the trade or business;

(b)  They must be identifiable to specific debts. General reserves against
bad and doubtful debts are not allowable deductions;

(c)  Reserves no longer required are taxable (in the year that they are considered no
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longer necessary) if previously allowed;

(d)  Debts previously written off, allowed in tax computation, and later recovered are taxable as
income for the year in which recoveries are made; and

(e)  Necessary evidence must be provided at the request of the Revenue Service to prove that
the debts have become bad or estimated to be doubtful of recovery.

lllustration 5.1
The bad and doubtful debts account of a company for a year showed the following:

N N
Trade debts written off 13,000 Reserves b/f:
Reserves cff: Specific 20,000
Specific 22,000 General 16,000
General 15,000 Chargedto P or L A/C 14,000
20,000 20,000

In the statement of profit or loss of this company, the sum of N14,000 will be shown as the
charge for bad and doubtful debts for the year. How this sum has been arrived at can be
reproduced in a statement form as follows:

N
Trade debts written off (a) 13,000
Add: Increase in specific provision (22,000 - #20,000) (b) 2,000
15,000
Less: Reduction in general provision (N16,000 -N15,000) (c) (1,000)
Charged in statement of profit or loss 14,000

It will be easier from this statement to determine which amount should be adjusted for, in the tax
computation in respect of this company’s bad and doubtful debts charge, as follows:

(@)  This will be an allowable charge as the amount written off is in respect of specific debts;
(b)  The increase will also be allowable as the amount involved is alsoin respect of specific debts;
and

(c)  The general provision would have previously been disallowed when created. Any
subsequent release of this sort of provision cannot be taxable as it had never been
allowed. Thus, the accounting profit will be reduced by the amount of the reduction in
the general provision, resulting in a lower taxable profit than the accounting profit.

The only adjustment necessary in respect of the foregoing is a deduction of the sum of #&1,000
in respect of (c) above from the accounting profitibarrive at the taxable profit of the company.

Thus, if a specific reserve for bad debts increases or decreases, no adjustment is necessary

to the accounting profit, but in case of general reserve appropriate adjustment will need to be
put through.
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Illustration 5.2

The analysis of the bad debt provision account of Chukwu Limited showed the

following as at 31/12/17:

General provision for doubtful debt c/f
Specific provision for doubtful debt c/f

Bad debt written off
Loan to customer written off
General provision for doubtful debt b/f

Specific provision for doubtful debt b/f

Bad debt written off recovered
Statement of profit or loss

N
35,000
48,000

70,000
22,500
(15,000)

(18,000)

The amount N83,500 has been charged in the accounts for the year ended 31/12/17

Required:

Reconcile the account for tax profit adjustment purposes.

Suggested solution to illustration 5.2

Chukwu Limited

Bad debt reconciliation account

N

Bad debt written off 70,000

Bal c/d (Specific 48,000
provision)

118,000

Bal b/f
Bad debt recovered

Stat. of profit or
loss

Bal c/f

Amount of provision to be made before arriving at the adjusted profit:

Amount charged in the account

Less adjustment from bad debt provision account

Amount to be added back
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Donations

CITA Section 21 stipulates, among other things, the conditions to be
satisfied before any donation can be allowed. These are:

(@)  Donations must be made out of the profits of the company (Section 21(2). Thus if a
company makes a loss, whatever donations paid during that year should not be treated
as allowable;

(b)  Donations should not be expenditure of a capital nature;

(c)  Forany year of assessment, the maximum amount allowable is limited to 10% of the
total profits of the company before deducting the donations; and

(d)  The donation must be made to any of the approved bodies.

Note

Following the provisions of the Companies Income Tax (Amendment) Act 2007, donations
(whether of a revenue or Capital nature) made in respect of university and other tertiary or
research institutions for research or any developmental purpose, or as an endowment out of
profits of the period by a company, shall not exceed an amount which is equal to 15% of the total
profits or 25% of the tax payable in the year of the donation, whichever is higher.

5.2.1 Provisions of Finance Act, 2020 on donations

Donations made by companies in cash or kind to any fund set up by the Federal Government or any
State Government, or to any agency designated by the Federal Government or to any similar Fund or
purpose in consultation with any Ministry, department or agency of the Federal Government, in
respect of any pandemic, natural disaster or other exigency shall be allowed as deductions as follows:

(a) The cost of in-kind donations made to the Government and any designated agency shall be
allowed as deductions; or

(b) Where companies have either procured or manufactured items for contribution, the cost of
purchase, manufacture or supply of such in-kind contributions shall be allowed as deductions.
However, the requisite documentation evidencing the donation and the cost thereof are provided to
the relevant tax authority and demonstrated to be wholly, reasonably, exclusively and necessarily
incurred in relation to the procurement, manufacture or supply of the in-kind contributions.

Meanwhile, the amounts allowable for deduction, in respect of this donation in any year of
assessment shall be limited to 10% of assessable profits after deduction of other allowable donations
made by the company.

Fifth schedule (section 21)

The funds, bodies and institutions in Nigeria to which donations may be made under section
21 of the Act are:

Youths/philanthropic organisations
(@)  The Boys Brigade of Nigeria

(b)  The Boys Scouts of Nigeria
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(c)  The Girls Guides of Nigeria

(d)  The Nigerian Red Cross

(e)  The National Youth Council of Nigeria
() The Nigerian Youth Trust

Religious
(@)  The Christian Council of Nigeria

(c) Islamic Education Trust

Medical

Any hospital owned by the government of the federation or of a state or any university teaching
hospital or any hospital which is carried on by a society or association otherwise than for the
purpose of profits or gains, to the individual members of that society or association.

Educational

(@)  Any educational institution affiliated under any law with any University in Nigeria or
established under any law in Nigeria and any other educational institution recognised
by any Government in Nigeria

(b)  The Institute of Medical Laboratory Technology
(c)  The National Library

(d) A public fund established and maintained exclusively for providing money for the
acquisition, construction, maintenance or equipping a building used or to be used as a
school or college by the Government of the Federation or a state or by a public
authority or
by a society or association which is carried on otherwise than for the purpose of profit or
gain to the individual members of that society or association.

(e)  The National Braille Library of Nigeria

() Van Leer Nigerian Educational Trust

(9)  The Institute of Chartered Accountants of Nigeria Building Fund
(h)  Nigerian Accounting Standards Revenue Service

() Paterson Zochonis Nigeria Technical Education Trust Fund

()  Educational Cooperative Society

Relief funds

(@)  National Commission for Rehabilitation

(b) A public fund established and maintained for providing money for the construction or
maintenance of a public memorial relating to the civil war in Nigeria which ended on
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January 15, 1970.

(c)  Southern Africa Relief Fund

(d)  Any public fund established or approved by the government of the federation or any of the
state governments in aid of or for the relief of drought or any other national disaster in any
part of the federation

Research

(@)  The Cocoa Research Institute of Nigeria

(b)  The National Council for Medical Research

(c)  The National Science and Technology Development Agency

(d)  The Nigerian Institute for International Affairs

(e)  The Nigerian Institute for Oil Palm Research

(f)  The Nigerian Institute for Trypanosomias is Research

(9) National Science and Technology Fund.

Welfare

@ A public institution or public fund (including the Armed Forces Comfort Fund) established
or maintained for the comfort, recreation or welfare of members of the Nigerian Army,
Navy or AirForce

(b)  National Sports Commission and its State Associations

(©  The Nigerian Society for the Deaf and Dumb

(d)  The Society for the Blind

€)  The Nigerian National Advisory Council for the Blind

() Associations or Societies for the Blind in Nigeria

(@  Training Centres and Residential Schools for the Blind in Nigeria

()  Rotary International (Polioplus programme)

()  The Musical Society of Nigeria.

Foundations/endowment fund

(a)

Kewalram Chanrai Foundation Limited

(b)  Afprint Foundation Limited
(c)  University College Hospital Endowment Fund
Others
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5.3

(@)  The Nigerian Museum
(b)  Nigerian Conservation Fund

References to donations made by a company do not include any payments made by
the company for valuable consideration.

Research and development

The basis for allowing the amounts relating to research and development are in two sections
of the Act.

Section 20(g) (iii)

This section allows expenses proved to the satisfaction of the Revenue Service to have been
incurred by the company on research and development for the period including the amount of
levy paid by it to the National Science and Technology Fund.

Section 22

This section allows the deduction of amount of reserves made out of the profits of that period by a
company for research and development. The deduction to be allowed under this Section for any
year of assessment shall not exceed 10% of the total profits of the company for that year as
ascertained before any deduction is made under this Section and Section 21 (deductible
donations) of the Act.

The effect of these two sections can be summarised thus:

(@) Actual expenditure on research and development are allowable deductions in
accordance with the provisions of Section 20;and

(b)  Reserve made out of profits for research and development expenditure are allowed
as a deduction from profit subject to the ceiling fixed.

One thing to be noted though is that a company cannot make the deduction twice. If the
deduction was made when the reserve was made, such cannot be deducted again when the
actual expenditure is incurred.

In addition, subsection 3 of Section 22 provides for 20% investment tax credit on the qualifying
expenditure of companies and other organisations engaged in research and development
activities for commercialisation once the expenditure are incurred for that purpose.

Disallowable expenditure

Certain expenditure are disallowed for tax purposes. These are specifically listed in Section 23 of
the Act and they should be added back to accounting profit even if their charge in the statement
of profit or loss could be justified under ordinary rules of commercial accountancy. These are:

(a) Capital repaid or withdrawn and any expenditure of a capital nature;

(b)  Any sum recoverable under an insurance or contract of indemnity;

(c) Taxes on income or profits levied in Nigeria or elsewhere. In case of tax levied outside
Nigeria on profits which are also chargeable to tax in Nigeria and double taxation relief is
not available, such tax will be an allowable
deduction;

(d) Payments to unapproved pension, provident, savings or widows and orphans society, fund
or schemes;

(e) Depreciation of any asset; (capital allowances are granted instead);
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54

5.5

(f) All appropriations for profit; namely, dividends; general provision for bad and doubtful debts;

write off of preliminary and formation expenses and expenses on issue or redemption of
shares and other securities, etc.; Pre-production expenses to the extent to which they are
not of capital nature will be allowable deduction as such have been incurred for the purpose
of producing the company’s profit;
Any expense whatsoever incurred within or outside Nigeria involving related parties as
defined under the transfer pricing regulations, except to the extent that it is consistent
with the transfer pricing regulations;
Any expense incurred in deriving tax exempt income, losses of capital nature and any
expenses allowed as a deduction under Capital Gains Tax Act for the purpose of determining
chargeable gains;
Any compensating payment made by a borrower which qualifies as dividends under the Act to
its approved agent or to a lender in a regulated securities exchange rransaction;
Any compensating payment made by an approved agent which qualifies as interest or dividends
under the Act to a borrower or lender in a regulated securities exchange transaction;
Any penalty imposed by any Act of the National or State House Assembly for violation of any
statute; and
Any tax or penalty borne by a company on behalf of another person.

Waiver or refund of liability or expense

Where the liability for an allowed expense is subsequently waived or released or a refund is
received for the amount paid, the amount which is so waived, released, or refunded is deemed
to be the income of the company in the year in which the waiver, release or a refund is made or
given. Similar provision is applicable in personal taxation practice.

It should be noted that where a waiver of a non-revenue item, for example, a loan is in
favour of a company, such an amount should be subjected to capital gains tax (CGT) if
applicable, NOT companies income tax, as the liability had not been previously treated as
an allowed expense.

Format/demonstration of adjustment of accounting profit

The taxpayer is expected to file his financial statement with the Federal Inland Revenue Service
on annual basis. Included is the statement of the financial position for the year just ended. The
income statement is limited to the understanding of the taxpayer. Therefore, as stated earlier:

. Some income chargeable might have been omitted e.g. investment income, undisclosed
revenue, etc.;

. Some income not chargeable might have been included e.g. franked investment Income
[dividend], profit on disposal of company’s assets/investments etc.;

. Some expenses allowable as deductions might have been omitted due to errors, or
mistakes;

. Some expenses not allowable as deductions might have been deducted e.g.
expenses not wholly, exclusively, reasonably or necessarily incurred for the
purpose of the particular business / company.

The Institute of Chartered Accountants of Nigeria

88



Therefore, there is a need to adjust for these shortcomings before tax liability is computed.

lllustrative adjustment

N N

Net profit per accounts 280,000
Add:
Expenditure charged in the account
which is not deductible 100,000 -
Income taxable which has not been
Included 60,000 160,000

440,000
Less:
Profits included in the accounts but
which are not taxable 80,000
Expenditure which is deductible
but which has not been charged in
the accounts 40,000 120,000
Profit adjusted for tax purposes 320,000

5.6 Expenses incurred in deriving exempt income

Section 27 (1)(h) of CITA (as amended) and as stated in 18.4.4 (f) above, any expense incurred in
deriving tax exempt income, losses of a capital nature and any expense allowable as a deduction
under the Capital Gains Tax Act for the purposes of determining chargeable gains are not allowed in
the computation of a company’s assessable profits. Put differently, where a deductible expense is
incurred for the purposes of generating both exempt and non-exempt income, only the portion that
relates to the income assessable to tax shall be allowed at a deduction.

lllustration 5.3

Crystal Clear Limited generated a profit of N2,000,000 during the year ended December 31, 2020. It incurred
deductible expenses of N250,000. Out of the business profit of N2,000,000, only 1,400,000 is assessable to
tax.

Required:

Compute how much of the expenses will be allowed for deduction for income tax purposes.

Solution 5.3

The formula to be applied is

A+B X C
Where:
Income assessable to tax

Tax exempt income
Total available expenses

O W >
nonon
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Arising from the above, the portion of the deductible expenses to be allowed as a deduction is computed thus:

N1,400,000
N1,400,000 +N600,000

X 250,000 = N175,000

5.7 Restriction on the deductibility of interest

Section 24 of CITA (as amended) and the seventh schedule restrict the interest deductible by a
Nigerian company or a fixed base of a foreign company in Nigeria which incurs any expenditure by a
way of interest or of similar nature in respect of debt issued by a foreign connected person, the excess
thereon shall be a disallowable deduction for the purpose of this Act.

The excess interest referred to above means an amount of total interest paid or payable in excess of
thirty percent (30%) of earnings before interest, taxes, depreciation and amortisation (EBITDA) of the
Nigerian company in that accounting period.

A Nigerian subsidiary of a foreign company which is engaged in the business of banking or insurance
is excluded from this rule. This rule shall apply to a Nigerian banking or insurance companies that are
parents to foreign companies, where the Nigerian company paid interest to that foreign subsidiary.

Where for any assessment year, the interest expenditure is not wholly deducted against income, so
much of the interest expenditure that has not been deducted, shall be carried forward to the following
assessment year or assessment years, and it shall be allowed as a deduction against profits, if any, of
any business carried on by it and assessable for that assessment year to the extent permitted in the
paragraph stated above. However, it should be noted that no interest expenditure shall be carried
forward for more than five assessment years immediately succeeding the assessment year for which
the excess interest expenditure was first computed.

A penalty of ten percent (10%) and interest at the Central Bank of Nigeria monetary policy rate plus a
spread to be determined by the Minister or any adjustments made by the Service relating to excess
interest charged in any year, is payable by any person who violates the provision of the seventh
schedule to the Act.

The interest expenses must comply with the Income Tax (Transfer Pricing) Regulations 2018, before
applying the interest deductibility rule, as this rule does not replace the transfer pricing rule.

For any interest expense to be allowable deduction, it must be directly incurred in respect of loan or
debt obtained wholly, exclusively, necessarily and reasonably for the production of profits chargeable.

5.8 Definitions
(@) “Connected persons” means:

(i)  Any person controlled by or under common control, ownership or management;

(i) Any person who is not connected but receives an implicit or explicit guarantee or deposit for
the provision of corresponding or matching debt; or

(iii) Any related party as described under the Nigerian Income Tax (Transfer Pricing)
Regulations 2018.

(b) “Debt” means any loan, financial instrument, finance lease, financial derivative, or any
arrangement that gives rise to interest, discounts or other finance charges that are deductible in
the computation of income chargeable under “profits and gains of business or profession”.
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Illustration 5.4

Jones Nigeria Limited was incorporated on November 2, 2011, and it commenced business on April 4, 2012. ABC
(Canada) Limited is its subsidiary in Canada.

An extract of the financial statements of Jones Nigeria Limited for the year ended December 31, 2020, revealed the

following:

N
Assessable profit 1,000,000
Interests and depreciation deducted before arriving
at the assessable profit of N1,000,000, are as follows:
Interest on loan paid to:
- Other creditors 500,000
- ABC (Canada) Limited 750,000
Depreciation 300,000

It was stated that out of the loan paid to other creditors, N200,000 was in respect of a loan obtained in
generating tax-exempt profits.

Required:

(a) Compute the interest deductible in the relevant assessment year.
(b) State how the excess interest not deductible in the relevant assessment year will be treated.

Solution 5.4

(a) Jones Nigeria Limited
Computation of interest deductible in 2021 assessment year

Computation of earnings before interest, taxes, depreciation and amortisation (EBITDA)

N N
Assessable profit
1,000,000
Add:
Interests deducted 1,250,000
Depreciation 300,000 1,550,000
EBITDA 2,550,000
Interest deductible before restriction
Interest paid to other creditors 500,000
Interest paid to ABC (Canada) Limited 750,000
Total interest expenses 1,250,000
Interest for tax exempt profit 200,000
Interest qualifying for deduction
1,050,000
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Restriction:

5.11

(b)

30% of EBITDA (30% of N2,550,000) = N765,000
Amount of interest deductible in 2021 assessment is the lower of:

(i) 30% of EBITDA (N2,550,000) = N765,000; or
(ii) Interest qualifying for deduction = N1,050,000

This is N765,000.

Treatment of excess interest not deductible in the relevant assessment year

The excess interest of N1,050,000 less N765,000, which is N285,000, will be carried forward and added to the
interest expense for that year with a view to computing the restriction for that year.

It should be noted that the excess interest of N285,000 may only be carried for a period not exceeding five
years, that is, 2026 assessment year, whilst applying for each of the years, the same rule based on which the
excess interest expenditure was first computed.

5.9 Tax or penalty borne by a company on behalf of another person

Section 27(1)(1) of CITA (as amended) disallows any tax or penalty borne by a company on behalf of
another person as an allowable deduction for tax.

XYZ Company Limited hired a hall from ABC Nigeria Limited for the sum of N1,000,000, net of
withholding tax, and decided to remit the withholding tax of N100,000 to the FIRS. XYZ Company
Limited may deduct N1,000,000 as rent but N100,000 remitted to FIRS on behalf of ABC Nigeria
Limited is not deductible.

5.10 Interest on loan relating to gas utilisation (downstream operations)

Hitherto, section 39(1) (e) of CITA, allowed interest payable on any loan obtained with the prior
approval of the Minister for a gas project as tax deductible.

The Finance Act, 2019, deleted paragraph (e) mentioned above. Such interest on loan will only be

deducted if the interest:

(@) Isin line with the interest deductibility rules introduced by section 24(a) of the seventh schedule
of CITA;

(b)  Satisfies the principle of wholly, exclusively, necessarily and reasonably for the production of
profits chargeable (WREN); and

(c) Relates to income or profit that is not exempt from tax.

Chapter review

This chapter explains the reasons for profit adjustments, allowable and non- allowable items of
income and expenditures, specific provision for bad and doubtful debt, donations. The
chapters also include the amendments made to the provisions of companies income tax with
respect to allowable deductions and non-allowable deductions.
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512 Worked examples

5.12.1 Questions

(1) Mohammed Limited has been in business for many years and makes up accounts to
November 30, annually. The statement of financial position contained the following for the
year ended November 30, 2016:

N N
Gross profit 1,230,936
Miscellaneous income 31,440
1,262,376
Salaries and wages 251,240
Electricity and other utilities 19,260
Rent and rates 145,080
Repairs and renewals 40,920
Motor vehicle expenses 130,140
Depreciation 171,300
N i
Interest and bank charges 27,120
Bad and doubtful debts 40,540
Miscellaneous expenses 44 840
Legal and professional charges 30,900
Pensions contributions [employer] 38,240
Audit fees 34,400
Donations and subscriptions 37,200
Directors emoluments 36,000
1,047,180
Net profit 215,196
You are given the following additional information:
(a) Bad and doubtful debts figure consists of: B
() General provision 12,000
(i) Specific provision 27,100
(i) Bad debts written off 6,500
(iv)  Bad debts recovered (5,060)

(b) Defalcation and embezzlement
A director defrauded the company to the tune of 840,000.
The other embezzlements were committed by junior staff.

(c) Miscellaneous income includes: N
Profit on disposal of property, plant and equipment 8,690
(d) Legal and professional charges include:
()  Debt collection 6,000
(i) Renewal of short leases 2,400
(i) Defense for traffic offence 1,500
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(iv)  Land acquisition 15,000

(v)  Retainership fee 6,000
(e) Miscellaneous expenses comprise:
()  Courtfine 2,400
(i) Exchange loss on translation of intercompany balance 25,140
()  Exchange loss on remittance 6,500
(i)  Office expenses 10,800

()  Donations and subscriptions comprise:

()  Lagos Chambers of Commerce 3,000
(i) Motor Boat Club 1,200
(i) Polo Club 1,000
(iv)  Political parties 30,000
(v)  National Relief Fund 2,000
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Required:
Compute adjusted profit for the relevant assessment year.

@  Olowojeunjeje Plc has been in buying and selling business for several years making up
its accounts to July 31, annually. It's statement of trading, profit or loss for the year ended
July 31, 2012, are as follows:

N N

Sale of Log. plywood etc 2,320,586
Inventory - 31-07-2007 1,140,796
Inventory - 31-07-2008 (721,058)

419,738
Cost of sale of imported
Products including labour dues 640,690
Draft interest for goods imported 18,666
Goods lost and damaged 21,136
Felling fees and royalties 5,128
Rafting 2,000
Store-insecticide-consumed 21,126
Diesel oil and lubricants 7,178
Engineering inventory depreciation 30,000
Engineering spares 1,900
Salaries and wages 120,000
Pension contributions 31,260
Technical school expenses & staff training 102,600
Industrial training levy adjustment 2,760
Stationery, postage and telephone 8,000
Licenses and insurance 11,200
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Bank and other finance charges 21,000

Legal and professional fees 70,000
Donations and subscriptions 8,400
Rent and rates 50,600
Repairs and maintenance 11,368
Depreciation 33,476
Concession rent written off 10,912
Loss on sale of property, plant and equipment 20,000
Sundry trade expenses 5,138
Bad debts provision 32,920
Provision for bad and Doubtful debts 32,000
Hire of equipment 40,000
Advertising 67,200
1,847,156
Profit for the year 474190
Note:
(@)  Included in donations and subscription are:
() Institute of Chartered Accountants secretariat’s project 5,000
(i)  Sports Council &400
iy Various other charitable donations to Island Club, Supreme 83,000
Executive circle and kaukaus Club of Nigeria (each)
(b)  Advertising includes a specific provision against impending 50,000

international trade fair in which the company was to participate

(c) Inarriving at the figures for bad debts, individual assessment of the debts was made

(d)  Technical school expenses item is made up of the various amounts spent on furniture
and equipment for the school building just completed.

(e) Legal and professional fees include #&=30,000 paid to the company’s lawyers in the
defense of an action brought by a group of villagers on the company’s concession.

Required:
Compute the adjusted profit for the relevant assessment year.

(3)  Itis not all items of expenses charged in the statement of profit or loss of a taxpayer that
qualify as deductions from the income of a relevant year of assessment.
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Required:
Justify this assertion with close reference to the provisions of Companies Income Tax
Act. (CITA) - as amended in relation to allowable expenses.

5.12.2 Suggested solutions to open-ended Questions
(1)  Mohammed Limited

Computation of adjusted profit For 2017 assessment year

N N
Net profit per accounts 215,196
Add:
Depreciation 171,300
General provision for doubtful debts 12,000
Legal expenses: re-land acquisition 15,000
Traffic offence 1,500
Miscellaneous expenses: re-court fine 2,400
Donations and subscriptions:
- Motor boat club 1,200
- Polo club 1,000
- Political parties 30,000
Translation of inter-company balances 25,140
259,540
474,736
Deduct:
Profit on sale of property, plant and equipment 8,690
Adjusted profit 466,046
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(2) Olowojeunjeje plc

Computation of adjusted profit For 2013

Assessment year
Note N N
Net profit per accounts 474,190
Add:
Depreciation 33,476
Loss on sale of property, plant
and equipment 20,000
Doubtful debts provision 32,000
Donations and subscriptions;
- Charitable donations 3,000
Provision:
- Re : Impending trade fair 50,000
Expenditure on fumniture and equipment 102,600 241,076
Adjusted profit 715,266
Note:

Charitable Donations

Schedule 5 Section 21 of CITA 1979 as amended specifically listed bodies to which
companies can donate fund. Outside this list, donations shall be disallowed. Consequently,
charitable donations of N3,000 being general has been disallowed.

3. Unless otherwise provided, for the purposes of ascertaining the chargeable profit or loss of
any company from any source, only expenses incurred wholly, exclusively, necessarily
and reasonably in the production of the profits shall be allowable as deductions for tax
purposes.

Examples of allowable expenses provided for in CITA are:

(a)  Subject to the provisions of the seventh schedule to this Act, any sum payable by way of
interest on debt borrowed and employed as capital in acquiring the profits of a company;

(b)  Rent and premium paid by the company for the period of assessment in respect of land or
building, occupied and used for the purpose of generating the profits:

Where a building is occupied by the company’s employees as residential accommodation,
the rent or premium paid by the company which is chargeable or allowable in company’s
account for income tax purposes, is restricted to 100% of the basic salary of such
employees;
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(c)  Salaries, wages, or other remuneration as well as any benefits-in-kind or allowance granted
by the company to senior staff and executives within the limits prescribed by collective
agreement entered into between the company and its employees and as approved by
Federal Ministry of Labour, Employment and Productivity;

(d)  Repairs and renewal in respect of premises, plant, machinery or fixtures, implements, utensils or
articles employed in acquiring the profit;

(e)  Bad debts incurred in the course of trade or business proved to have become
bad, during the period and specific provision for doubtful debts;

(f) Research and development expenses incurred by the company for the period including levy payable
to National Science and Technology Fund;

(9) Inthe case of the Nigerian Railway Corporation such deductions as are allowed under the provisions
of the Authorised Deductions (Nigerian Railway Corporation) Rules, which Rules shall continue in
force for all purposes of this Act;

(h)  Inthe case of profits from a trade or business, any expenses or part thereof:

e The liability for which was incurred during that period wholly, exclusively, necessarily
and reasonably for the purposes of such trade or business and which is not specifically
referable to any other period or periods; or

e The liability for which was incurred during any previous period wholly, exclusively,
necessarily and reasonably for the purpose of such trade or business and which is
specifically referable to the period of which the profits are being ascertained; and

e The expenses proved to the satisfaction of the Service to have been incurred by the
company on research and development for the period including the amount of levy paid
by it to the National Science and Technology Fund;

(i) Such other deductions as may be prescribed by the Minister by any rule;

()  Dividends or mandatory distributions made by a real estate investment company duly
approved by the Securities and Exchange Commission, to its shareholders;

(k) Compensating payments, which qualify as interest under section 9(1)(c) of this Act, made by
a lender to its approved agent or a borrower in a regulated securities lending transaction;

(I)  Allowable donations (Section 25, CITA)

In ascertaining the profits or losses of a company chargeable to tax for any period, there shall
be deducted, donations made during that period by the company.

The conditions for allowing such donations are as follows:
() Donations must be made to any of the funds, bodies, institutions in Nigeria
contained in the Fifth schedule to CITA,;

(i) Donations must be made out of profit, that is, donations shall not be allowed in
circumstances where it will increase the loss of a company or convert its profit into a
loss;

(i) Donations must not be of a capital nature except donation to a university or other
tertiary or research institutions; and
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(iv)  Donations must not exceed 10% of the company’s total profits for an assessment year
before any deduction for donation. In the case of donation to tertiary or research
institution, up to 15% of total profit or 25% of tax payable in the year whichever is
higher.

(v)  Donations made by companies in cash or kind to any fund set up by the Federal
Government or any state government, or to any agency designated by the Federal
Government or to any similar Fund or purpose in consultation with any Ministry,
department or agency of the Federal Government, in respect of any pandemic, natural
disaster or other exigency shall be allowed as deductions as follows:

(i) The cost of in-kind donations made to the Government and any designated
agency shall be allowed as deductions; or

(ii) Where companies have either procured or manufactured items for
contribution, the cost of purchase, manufacture or supply of such in-kind
contributions shall be allowed as deductions.

Provided that requisite documentation evidencing the donation and the cost thereof
are provided to the relevant tax authority and demonstrated to be wholly, reasonably,
exclusively and necessarily incurred in relation to the procurement, manufacture or
supply of the in-kind contributions.

(vi)  The amounts allowable for deduction in respect of (v) above, in any year of
assessment shall be limited to 10% of assessable profits after deduction of other
allowable donations made by the company.

(m) Allowable deductions - research and development expenditure

In ascertaining the profit or loss of any company for any period from any source chargeable to tax,
there shall be deducted the amount of reserve (provision) made out of the profits of that period for
research and development.

Such provision shall not exceed ten percent (10%) of total profits of the company for
that year before deducting the reserve/provision.

Companies and other organisations engaged in research and development activities for
commercialisation shall be allowed 20% investment tax credit on their qualifying expenditure for that
purpose.
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6.0
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6.1

6.2

Purpose
After studying this chapter, readers should be able to:

Know the characteristics of relevant loss relief procedure;

Know the treatment of losses during commencement of business;

Know how to treat losses when there is overlapping of basis periods; and
Know the treatment of losses at cessation of business.

Introduction

A company makes a loss from its trade or business when it's allowable operating expenses
exceed its total revenue.

In arriving at the chargeable profits of a company, losses, if any, brought forward from the
preceding year of assessment are to be deducted. The carry forward loss relief is available to a
corporate taxpayer.

Rules governing loss relief

Section 27 of the Act contains the provisions applicable to losses incurred by companies.
Essentially, these are:

(@) The amount of the loss to be allowed should be that which the Revenue Service is satisfied as

having been incurred by the company in a trade or business during a preceding year of
assessment (Section 27(2)(a). The reference to preceding year in the wordings of that Section
of CITA means logically current year losses cannot be relieved since the company must make
profits in order to do so;

(b) In no circumstance shall the amount to be relieved exceed the total amount of the loss incurred;

C
(d

(c) Relief can only be against profits from the same trade or business in which the loss was incurred;
) With effect from 2007, losses can be carried forward indefinitely and relieved against future

profits; and

(e) The loss available for relief should be computed on the same basis as that of assessable profit, for a

6.3

6.4

year of assessment.

Current year loss relief

This is one of the methods of relieving losses. It is applicable to only individuals. In this case,
losses incurred from a particular source of income can be relieved against other sources. In order
to enjoy this relief, a written claim must be made within 12 months after the end of the year of
assessment in which the loss arises. It is important to note that the current year loss relief is
applicable to a loss incurred only in the first year. Any unrelieved loss can only be set off against
profit from the source from which the loss was incurred.

Carry forward loss relief
This is available to all taxpayers (individuals and companies). The features of this type
of relief are as stated below:

(a) There is no need for a written application by the taxpayer as it is automatically granted to

them;

(b) The relief is granted on preceding year basis;
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(c) The loss of a source of income is relievable against future income earned from the same
source of income; and

(c) The loss of a source of income shall be available for relief against future profit from the same source
of income until it is fully relieved.

6.5 Terminal loss relief

There is no provision in the Act for the granting of relief for losses by a company in the
year of assessment when its trade or business permanently ceases. Thus, there is no
relief for any loss incurred in the last year of trade nor for any unrelieved loss
accumulated up to the date of cessation.

The computation of the assessable income for the year of cessation will be on preceding
year basis. Since a loss has been incurred for this period, assessment will be nil, for the
assessment year concerned. However, there are provisions for the relief of unutilized
capital allowances at the time of permanent cessation of a company’s trade. Such capital
allowances can be carried back to be relieved against the assessable profits of the
preceding years up to the fifth year before the year of cessation (Sch. 2 para. 24(5)).

lllustration 6.1

Mr. Oluwalogbon established Goldmine Fisheries Limited in 2001 for the purpose of
commercial fish production. The company commenced business on January 1, 2002.Its
accounting date is 31 December each year while its adjusted profits for the first ten years are

as follows:

Adjusted

Trading periods profits/(losses)
N

Year ended 31/12/09 (100,000)
Year ended 31/12/10 30,000
Year ended 31/12/11 25,000
Year ended 31/12/12 20,000
Year ended 31/12/13 15,000
Year ended 31/12/14 35,000
Year ended 31/12/15 50,000
Year ended 31/12/16 (40,000)
Year ended 31/12/17 35,000
Year ended 31/12/18 30,000

The Institute of Chartered Accountants of Nigeria

103



Required:

Compute the assessable profits for the relevant years.

Suggested solution to illustration 6.1

Tax year

2009

2010

2011

2012

2013

Goldmine Fisheries Limited Computation of

assessable profits

For 2009 - 20119 tax year

Basis period

01/01/09 - 31/12/09

Loss for yearended31/12/09

Loss c/fto2010

1st 12 months - 01/01/09-31/12/09
Loss b/ffrom2009

Loss c/f to 20011 restricted

to actual loss sustained

Preceding year basis - 01/01/10 = 31/12/10
Profit for yearended31/12/09

Loss b/ffrom20011

Loss c/fto2012

Preceding year basis-01/01/11-31/12/11
Profit for yearended31/12/11

Loss b/ffrom2012

Loss c/fto2013

Preceding year basis

Profit for yearended31/12/12

Loss b/ffrom2012

Loss c/fto2014
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Assessable profits
=

(100,000)
(100,000)
(100,000)
(100,000)
(100,000)

30,000
(100,000)
(70,000)

25,000
(70,000)
(45,000)

20,000
(45,000)
(25,000)

NIL

NIL

NIL

NIL

NIL



2014 Preceding year basis

Profit for year ended 31/12/13 15,000

Loss b/f from 2013 (25,000)

Loss c/fto 2015 (10,000) NIL
2015 Preceding year basis

Profit for year ended 31/12/14 35,000

Loss b/f from 2014 (10,000) 25,000
2016 Preceding year basis

Profit for year ended 31/12/15 50,000 50,000
2017 Preceding year basis

Loss for year ended 31/12/16 (40,000)

Loss c/fto 2018 (40,000) NIL
2018 Preceding year basis

Profit for year ended 31/12/17 35,000

Loss b/f from 2017 (40,000)

Loss c/f to 2019 (5,000) NIL
2019 Preceding year basis

Profit for year ended 31/12/2018 30,000

Loss b/f from 2018 (5,000) 25,000

Notes:

i.  Goldmine Fisheries Limited is allowed to carry forward unrelieved losses indefinitely and recoup same
against future profits.

i.  Readers were not required to compute the tax liability as it is the computation of assessable profits
that was required in the question.

6.6 Chapter review
This chapter defines what constitutes a loss for a company in trade or business and also provides
rules on loss relief.

The readers must have known the operations of this relief in terms of how and when and to
what category of taxpayers that can benefit from this relief. In addition, readers must have
known the features and characteristics of carry forward loss relief applicable to the corporate
taxpayers.

6.7 Worked examples

6.7.1 Questions

(1) According to the provisions of the Companies Income Tax Act (CITA), certain
provisions apply to the corporate taxpayers in relation to loss relief procedures.
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Required:
Examine these provisions with close reference to the Companies Income tax
Act.

@  Examine the features of the “carry forward” loss relief procedures on commencement of
trade or business.

3) (@) Explain what you understand by total profits in the context of company taxation

(b) Rodan Nigeria Limited has been in business for several years. The company makes up
its accounts up to 30th June every year. The audited accounts for the years ended
30/6/08 to 30/6/12 contain the following information:

Year ended Profit/(Loss) Capital Interest on Balancing
allowance savings charge
N N N N

30/6/08 (60,000) 20,000 4,000 2,000
30/6/09 200,000 24,000 6,000 5,000
30/6/10 240,000 28,000 8,000 -
30/6/11 (180,000) 40,000 7000 -
30/6/12 300,000 32,000 10,000 3,000

You are required to compute the total profits and tax payable by the company for the relevant
year of assessment.

Suggested solution to questions

(1) The provisions of the Companies Income tax Act (CITA) contains the provisions
applicable to losses incurred by companies. Essentially, these are:

@  The amount of the loss to be allowed should be that which the Revenue
Service is satisfied as having been incurred by the company in a trade or
business during a preceding year of assessment. The reference to preceding
year in the wordings of CITA means logically current year losses cannot be
relieved since the company must make profits in order to do so;

()  In no circumstance shall the amount to be relieved exceed the total amount
of the loss incurred;

(©  Relief can only be against profits from the same trade or
business in which the loss was incurred;
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With effect from 2007, losses can be carried forward indefinitely and relieved
against future profits for all companies liable to tax under CITA with exception
of insurance companies. However, the 2019 Finance Act has aligned the
carrying forward of losses for insurance companies with other companies liable
to tax under CITA. Therefore, the insurance companies can now carried
forward losses indefinitely and relieved it against future profits;

€)  The loss available for relief should be computed on the same basis as that of

assessable profit for a year of assessment.
(@  The features of carry forward loss relief on commencement of business are

as follows:

@  There is no need for a written application by the taxpayer as it is automatically
granted to them;

(b)  The relief is granted on preceding year basis;

©  The loss of a source of income is relievable against future income
earned from the same source of income; and

(d)  The loss of a source of income shall be available for relief against future

profit from the same source of income until it is fully relieved.

(3)a) The total profits of any company shall be its total assessable profits from all sources for
the year together with any additions of balancing charges and deduction of unutilized
losses brought forward, balancing allowances and capital allowances.

However, where a company has different sources of income from different businesses,
the loss of one source of business cannot be offset against the profits of the other
business and shall be carried forward to be offset against future profits of that source in
accordance with provision of CITA. Indeed, a separate income statement should be
prepared for each source before aggregation of the total profits.

(b)

RODAN NIGERIA LIMITED

COMPUTATION OF TAX PAYABLE

2009 Year of Assessment

Loss carried forward (60,000)
Capital allowance carried forward _2_0_(_)66
Interest on savings T 4,000
Balancing charge 2,000
Total prof 6,000
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Tax liability at 30%

2010 Year of Assessment
Adjusted profit
Less: loss brought forward

200,000

Less: Capital allowance: Brought forward 20,000

For the year

Interest on savings
Balancing charge

Total profit
Tax liability at 30%
2011 Year of Assessment

Adjusted profit
Less: Capital allowance:

Interest on savings

Total profit

Tax liability at 30%

2012 Year of Assessment
Adjusted loss carried forward

Capital allowance carried forward
Interest on savings
Total profit

Tax liability at 30%
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2013 Year of Assessment
Adjusted profit
Less: loss brought forward

Less: Capital allowance: Brought forward 40,000
For the year 32,000

Interest on savings
Balancing charge

Total profit

Tax liability at 30%
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Capital allowances

Purpose

At the end of this chapter, readers should be able to:

Define qualifying capital expenditure (QCE) and ascertain with Constitutes QCE;
Explain the various restrictions on capital allowance claims;

Know the conditions for granting capital allowances;

Calculate capital allowances on commencement of business;

D

—_— e~~~ —~
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assumption;
() Compute capital allowances when there is cessation of business;
(9)  Know when carrying backward of capital allowances is applicable; and
(h)  Calculate capital allowances for assets on hire purchase.

Introduction

The provision for capital allowances is as contained in the Second Schedule to the CITA. Itis
granted in lieu of depreciation. Depreciation is the depreciable part of an asset written off
over the useful life of the asset. However, there are several methods of calculating

depreciation and none of the methods can be enforced on all the taxpayers.

Calculate capital allowances for existing businesses operating under the going concern

Consequently, the taxpayers are at liberty to choose any of the methods. This freedom of
choice will lead to different values of depreciation expense on similar assets acquired by
different taxpayers on the same date and this is a reason for not allowing depreciation as a
deductible expense in the process of computing assessable profit.

Thus, capital allowance reduces all the taxpayers to a common base as the rates
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7.2

7.21

7.2.2

723

724

adopted are the same.

Definitions and types of capital allowance

Definition of capital allowances

Capital allowances are a form of relief granted to any company which incurred qualifying
capital expenditure during a basis period in respect of property, plant and equipment in use
at the end of the basis period for the purpose of a trade or business.

Capital allowances are granted in place of depreciation which is usually disallowed for
income tax purposes. Capital allowances include initial allowance, annual allowance,
balancing allowance/( charge) and investment allowance.

Initial allowance

which would have been allowable except for this provision. This is granted in the first year of
acquisition on the cost of purchase of the asset whether purchased new or second hand (but
see the exception in respect of building). Initial allowance is granted in full irrespective of the
number of months in the basis period of a relevant tax year. For example, an initial
allowance of §25,000 will be claimed for a qualifying expenditure amounting to 50,000 on
an asset which attracts an initial allowance rate of 50%. The initial allowance to be granted
would be such an amount as the Revenue Service may determine to be just and reasonable
where either the seller has control over the purchaser or the purchaser has control over the
seller of the asset. Such amount shall not exceed the amount of the initial allowance.

In respect of qualifying expenditure on plant and machinery for the replacement of old ones,
one-off 95% capital allowance in the first year shall be allowed. The 5% book value shall be
retained until the final disposal of the asset provided that the aggregate capital allowances
granted in respect of any asset shall not exceed 95% of the total cost of the asset (New
Section 6(3) inserted in Decree 1996 No. 32, effective January 1, 1996).

Annual allowance

This is granted annually and is computed on the balance of cost after the deduction of the
amount of initial allowance claim on the asset. In the example of the item shown under
initial allowance above, the annual allowance, assuming a rate of 25% shall be N6,250,
that is, 25% of (N50,000 — N25,000). Annual allowance once calculated for particular
property, plant and equipment item will be the same amount for each of the years that the
asset is in use until the cost of the asset is fully relieved. A nominal sum of 10 per item is
retained in the books in the last year of claim of annual allowance. It is retained until the
item is disposed of.

Where the basis period for any year of assessment is a period of less than one year, the
annual allowance for that year of assessment shall be proportionately reduced.

Investment allowance

In addition to an initial allowance, investment allowance can be claimed in respect of
qualifying expenditure incurred on plant and machinery. The rate is 10% of the cost of
qualifying expenditure.

The provisions of CITA relating to initial allowance also apply to investment allowance,
except that an investment allowance is not to be deducted from cost of the assets in
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7.2.5

7.2.6

arriving at the residue of qualifying expenditure.

Investment allowance cannot be claimed, or if already granted, shall be withdrawn if any
of the following happened within a period of five years from the date of acquisition of the
assets:

Any sale or transfer of the asset otherwise than to a person acquiring the asset for a
chargeable purpose or for scrap;

Any appropriation of the asset for a purpose other than a chargeable purpose;

Any sale or transfer or other dealing with the asset being a case where it
appears either:

() That the purpose of obtaining tax allowances was the sole
or main purpose of the company for incurring the expenditure or for so dealing
with the asset; or

(i) That the incurring of the expenditure and the asset being so dealt with were
not bona fide business transactions, or were artificial or fictitious
transactions, and were designed for the purpose of obtaining tax
allowances. For the purpose of this section, “chargeable purpose” means
the purpose of putting the assets to a use such that profits accrue or are
intended to accrue therefrom and will be chargeable to tax.

Rural investment allowance
This incentive is available to any taxpayer that locates its business not less than 20kms
away from such facilities provided by the government as follows:

(@)
(b)
(c)
(d)

Where there is no facility at all, 100% of expenditureincurred;
Where there is no electricity; 50% of the expenditureincurred;
Where there is no water; 30% of the expenditure incurred; and

Where there is no tarred road; 15% of the expenditure incurred.

Characteristics of investment allowance

These include:

(a)

(b)

It is claimable only on specified capital expenditure. These are
expenditures on plant, equipment and machinery;

It is claimable in the first tax year in which the asset is put into use by
the taxpayer;

It is not taken into consideration when the tax written down value (TWDV) of the
qualifying capital expenditure is computed, that is, it is not deductible along with initial
and annual allowances from cost of the qualifying capital expenditure; and

In any year of assessment, where rural Investment allowance claimable is not
fully utilized, it cannot be carried forward as is the case with initial and annual
allowance.
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7.3 Balancing allowance and balancing charge

731

7.3.2

Balancing allowance

When the sales value of an asset is less than the tax written down value (TWDV), the
related loss shall attract balancing allowance. It is claimable as additional allowance along
with other capital allowance items as discussed above.

Balancing charge

Where the sales value of an asset exceeds the TWDV, balancing charge arises. Balancing
charge is a taxable income. It is to be added to the adjusted profit of the taxpayer to arrive
at the assessable profit. Proceeds can also be in the form of insurance claim.

This is a claw back of capital allowances previously enjoyed by the company and
should not exceed the reliefs actually given.

7.4 Capital allowance rates and restrictions under CITA

(b)

The following are the capital allowances rates:

Initial Annual
allowance allowance

% %

Buildings (Industrial & non-Industrial) 15 10
Mining 95 Nil
Plant: Agric production 95 Nil
Others 50 25
Furniture and Fittings 25 20
Motor Vehicles: Public transportation 95 Nil
Motor Vehicles: Others 50 25
Plantation equipment 95 Nil
Housing estate 50 25
Ranching and plantation 30 50
Research and development 95 Nil

The following should also be noted:

In respect of qualifying expenditure on plant and machinery for the replacement of old
ones, a one-off 95% capital allowance in the first year shall be allowed. The 5% book
value shall be retained until the final disposal of the asset provided that the aggregate
capital allowances granted in respect of any asset shall not exceed 95% of the total cost
of the asset;

A company engaged in gas utilisation (downstream operations) shall be granted
accelerated capital allowances after the tax-free period of three years, as follows:

()  Anannual allowance of 90 per cent with 10 per cent retention, for investment
in plant and machinery,
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(i)  An additional investment allowance of 15 per cent which shall not reduce
the value of the asset;
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(c)  Where double taxation relief is applicable, paragraph 23 of Schedule 2, permits a company
to elect that the initial or annual allowance due to it, be calculated at a lesser rate than that
which is normally applicable as summarised under capital allowances rates shown above.
When such election is made, the lesser rate desired by the company shall be the
appropriate rate to be used to compute the amount of the capital allowances due to the
company for that year of assessment; and

(d)  Capital allowances to be deducted from assessable profits of companies in any year are
restricted to 662/3% of such assessable profits except for companies engaged in agro-
allied industry and manufacturing.

Capital allowances are also restricted when:
(i)  There s a private use, restrict amount granted to official use; and

(if) The basis period is less than 12 months, restrict amount calculated to the
number of months in the basis period.

7.5 Qualifying capital expenditure

Qualifying capital expenditure means expenditure incurred on an assets used for a trade or
business, which qualifies for capital allowances in a basis period. Categories of capital
expenditure that qualify for the grant of capital allowances are as follows:

(b) Plant, machinery or fixtures;
(b) Buildings, structures or works of a permanent nature;
(c) Mines, oil wells or other sources of mineral deposits of a wasting nature;

(d) Plantations;
(e) Research and development;
() Agricultural plant;

(g) Public transportation motor vehicles i.e. fleet of buses of not less than three used for public
transportation

(h) Public transportation (inter-city) new mass transit coach of 25 seats and above operated by a
recognized corporate private establishment

(i) Development or acquisition of software or other such capital outlays on electronic applications.

Any expenditure which is an allowable deduction in computing the profits of the company’s trade
or business in accordance with the provisions of CITA, shall not be treated as qualifying
expenditure.

7.6  Buildings, structures or works of a permanent nature

The distinction between industrial and non-industrial buildings is the same as in PITA. The
definition of industrial building as given in the Second Schedule, paragraph 5(b) of CITA is
reproduced below:

“Industrial building or structure means any building or structure in regular use:
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(@) As amill, factory, mechanical workshop or other similar purpose, or as a structure used in
connection with any such buildings;

(b) As adock, port, wharf, pier, jetty or other similar building structure;

(c) For the operation of a railway for public use or of a water or electricity undertaking for the
supply of water or electricity for public consumption; and

(d)  For the running of a plantation or for the working of a mine or other source of mineral deposits of
a wasting nature.”

Any building not falling into any of these descriptions will automatically be a non-industrial
building. It should also be noted that the cost of land is not considered to be qualifying
expenditure. Capital allowances, therefore, cannot be claimed on the cost of land included in
the cost of any building. Such cost should be deducted from the cost of the building in the
computation of the applicable capital allowances.

Buildings purchased

When a building is purchased, the relevant interest to the company making the purchase is the
original cost of construction of the building or the price paid for it, whichever is lower. If the
building is purchased second-hand, no initial allowance can be claimed by the purchaser but
annual allowance can be claimed based on the amount of the relevant interest as defined
above. When a building is purchased new, initial and annual allowances are claimable by
reference to the relevant interest, that is, the cost of construction by the original owner or the
purchase price, whichever is lower.

7.7 Mines, oil wells or other sources of mineral deposits of a wasting nature

This is covered among others in paragraphs 1 and 2, Second Schedule, CITA which contains
similar provisions to PITA, Fifth Schedule, paragraph 2, but see comments under plantations
below.

7.8 Plantations
Qualifying expenditure in connection with plantations is capital expenditure:

(a) On the clearing of land for planting; and
(b) On planting (other than replanting).

The part (c) of paragraph 1, Schedule 2, CITA deals with qualifying mining expenditure and is as
follows:

(i)  Capital expenditure (hereinafter called “qualifying mining expenditure”) incurred in
connection with, or in preparation for, the working of a mine, oil well or other source of
mineral deposits of a wasting nature (other than expenditure which is included in
subparagraph (a) of this definition);”

(i) Capital expenditure (hereinafter called qualifying plantation expenditure”) incurred in
connection with a plantation:

. On the clearing of land for planting

. On planting (other than replanting);

. On the construction of any works or buildings which are likely to be of little or no
value when the source is no longer worked or, where the source is worked under a
concession, which are likely to become valueless when the concession comes to

an end to the company working the source immediately before the concession
comes to an end;
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. On the acquisition of, or of rights in or over, the deposits or on the purchase of
information relating to the existence and extent of the deposits; and
. On searching for or on discovering and testing deposits, or winning access thereto”.

A critical look at the third, fourth and fifth bullets will reveal that they have no bearing to
plantations. In fact, they relate to mining expenditure. This is the treatment in PITA which in the
absence of any evidence to the contrary, is also expected to be the same in CITA. Clearly, this is
an error in the drafting of the Law.

7.9 Conditions for granting capital allowances
Capital allowances are granted if the following conditions are satisfied:

(@)  The company claiming the allowance must be the owner of the assets at the end
of its basis period for a year ofassessment;

(b)  The assets must be used for the purpose of a trade or business carried on by the
company; [Note that the ownership and usage should be on the last day of the
basis period of a year of assessment. For this purpose, a period of temporary
disuse is ignored].

Also when an asset has been acquired but has not been put into use at the end of
the basis period, capital allowances can be claimed provided the first use to which the
asset will be put after that date is the purpose of the trade or business of the
company. If eventually the asset is not put to such use, the Revenue Service can raise
such additional assessment as might be necessary to counteract the benefit obtained
from granting the capital allowances].

(c)  The grant is for a year of assessment and is usually against the assessable profits of
the basis period for that year of assessment. In the event of insufficiency of assessable
profits to cover the claim due after the applicable restrictions, the unrelieved amount
can be carried forward to future assessment years with no time limit.

(d)  Aclaim should be made by the company before any capital allowance can be granted.
However, if no claim is made, some allowances can still be granted where the Revenue
is of the opinion that it would be reasonable and just to do so, for example, where Best
of Judgment (BOJ) assessments are raised,;

(e)  Where the basis period for any year of assessment is a period less than one year, for
example, when the commencement provisions are being applied, the annual allowance
for that assessment year shall be proportionately reduced;

(f)  The relief is granted by deduction from the remainder of assessable profits in the
computation of the company’s total profits. The remainder of the assessable profits is
the assessable profits plus any balancing charge and less any loss relief due, that is
capital allowance relief is granted after giving effect to loss relief;

(9)  Unutilised allowances in the year of permanent cessation of a trade or business
carried on by a company shall be available for relief against the remainder of its
assessable profits for the preceding year of assessment and so on for other
preceding years up to the fifth year before the year of permanent cessation;

(h)  Where a relief is to be granted to a company after the assessment has become final and
conclusive in respect of any assessment year, the Revenue Service may make such
repayment or set-off of the tax, or any part of such tax, paid or charged for that year as
may be appropriate, in lieu of making the deduction for the amount of the relief;

The Institute of Chartered Accountants of Nigeria

116



()  The residue of expenditure is the total qualifying expenditure incurred less the total of any
initial and annual allowances granted to date. Investment allowance should not be
deducted from qualifying expenditure to arrive at the residue;

() In the year of permanent cessation of a trade or when an asset is disposed, balancing
adjustment will need to be made. Balancing allowance will be granted when the proceeds of
disposal or the value on the date of cessation is less than the residue of qualifying
expenditure. A balancing charge, which will be limited to the capital allowances previously
given, will be made if the value/proceeds is greater than the residue;

(k) There is no difference in the meaning of “disposed of’ and ‘value of an asset’ as
contained in CITA Second Schedule paragraphs 12 and 13 respectively, and that
contained in PITA FifthSchedule dealing with personal taxation;

() The amount of capital allowances calculated is generally restricted to a percentage (at
present 66 2/3%) of the assessable profits. Any company in the agro-allied industry or
that which is engaged in manufacturing is not affected by this restriction.

A company in the agro-allied industry is any company carrying on
agricultural trade or business, as defined.

Agricultural trade or business is defined in the Act as any trade or business connected with:

(i)  The establishment or management of plantations for the production of rubber,
oil palm, coffee, tea and similar crops;

(iv) The cultivation or production of cereal crops, tubers, fruits of all kinds, cotton,
beans, groundnuts, shea nuts, beniseed, vegetables, pineapples, bananas and
plantains;

(v)  Animal husbandry, that is to say, poultry, piggery, cattle rearing, fish farming, and deep
sea fish-trawling”; and

(b)  Any expenditure allowable under Section 20 as a trade expense and deductible the
computation of the company’s profit from its tradeor business cannot be treated as qualifying
capital expenditure.

7.10 Calculation of capital allowances on assets acquired on hire purchase

A company or an individual taxpayer wanting to preserve liquid fund or that fall short of it may
elect to enter into hire purchase agreement. Such agreement usually flexes the payment which is
done in instalments. Since payment is made in piece meal, such arrangement will attract some
interests on cost. Thus, usually the cost of acquiring on hire purchase will be higher than the cost
of outright purchase by the margin of the interest charge as per agreement.

Hints on calculation

(@) The interest element must be identified and removed from hire purchase price to
arrive at actual cost upon which calculation is based.

(b) Identify date of agreement and pay special attention to dates of payment of deposit
and instalments.

(c) Calculate amount paid as deposit and instalments on due dates. Where there is
Default in payment of an instalment, identify the actual date of payment.

(d) Determine the relevant year of assessment and related basis period for each payment.
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711

7.12

713

7.14

(e) Identify and add all payments (deposit and instalments) falling within the basis period of
each relevant year of assessment.

(f) Introduce each additional payment in (e) above as if treating a unit of asset newly acquired
and calculate initial and annual allowance on each unit introduced.

(9) In calculating annual allowance (A.A) on new additional payment, the number of years
already spent by the asset must be deducted from statutory years determined for the
asset for capital allowance purposes.

Capital allowances on commencement of business - Finance Act, 2019

The provision of the Finance Act, 2019 eliminated the problems associated with overlapping of
basis period on commencement of business because abnormal basis period is no more in
operation as the preceding year basis rule applies in accordance with the Finance Act, 2019 .
However, if the basis period in the year of commencement is less than twelve (12) months, the
annual allowance will be prorated in the year of commencement.

Capital allowances for existing business operating under the going concern assumption

For this class of business, the tax written down values [TWDV] of existing assets shall be
provided with relevant information relating to details of capital allowances granted on them from
the first year of using them to the end of the current accounting year. Also details of additional
assets acquired; costs of acquisition and dates of acquisition are very necessary for the
computation of capital allowance.

Information relating to disposal of the nominal and tax written down values (TWDV), if any is
also relevant. This will allow for the computation of balancing charge and or balancing allowance

as may be appropriate.

Procedure for computation is as follows:
(a) Determine the first relevant tax year and allocate the TWDV of assets brought forward to it;

(b) Allocate the newly acquired assets to relevant tax years using the dates of Acquisition;

(c) Allocate disposals to relevant tax years using the dates of disposal; and

(d) Compute capital allowances as appropriate. Note that disposal must be done before the
computation of capital allowance because any asset disposed within the year will not

enjoy capital allowance.

Computation of capital allowance when there is cessation of business - Finance Act,
2019

The implementation of the provisions of the Finance Act, 2019 removed the issue relating to
Actual year basis in the penultimate tax year and also eliminated the possibility of ‘gap’ between
basis periods when there is cessation of business that used to be the case under the old
provisions on cessation rules. This is because all tax years are based on preceding year basis
as provided by the Finance Act, 2019. Meanwhile, where the basis period in the year of
cessation of business is less than twelve (12) months, the annual allowance will be prorated.

Computation of capital allowances for small companies

Despite the fact that capital allowances are claimable on capital expenditure used to generate
taxable income, these allowances are not allowable or carried forward in the case of small
companies. Such a company can only claim the capital allowances on capital expenditure
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when it crosses the threshold of N25m as it will now qualify as either a medium or large
company.

715  Carry back of capital allowances
On cessation of trade or business, unclaimed capital allowance in the assessment year in

which  trade permanently ceases may be carried back for relief against the total profits of
the five years of assessment preceding the final year of trading.

716  Chapter review
This chapter identifies the salient difference between depreciation and capital allowance and
the reason why depreciation is not an allowable expense. Readers should be in a position to
know the different types of capital allowance - initial, annual, investment and rural investment
allowance.

They should be able to compute capital allowances, balancing charge and balancing
allowance and apply their computations to taxpayer’s affairs, observing relevant restrictions
as may be appropriate. In addition, the treatment of assets acquired on hire purchase and
outstanding capital allowances as at the date of cessation of business is expected to be well
comprehended.

7.16 Worked examples

7.16.1 Open-ended Questions

(1) On September 1, 2014 Idiaraba Limited entered into a hire purchase agreement with Idiarere Limited.
Ten (10) Generators was acquired on hire purchase by Idiaraba Limited with N2,000,000 paid as
initial deposit on that date. This was followed by twenty four equal monthly instalments of N200,000
commencing from November 30, 2014. The cash price of the ten (10) Generators was N5,600,000.
|diaraba Limited usually prepare its account to June 30 every year.

Required:
Compute the capital allowance for the relevant years of assessment. (Ignore investment allowance)

(2) Manufacturing Company Plc has been in business for several years. Financial statements are
made up to June 30, every year. The following acquisitions of property, plant and equipment were
effected in the year ended June 30, 2014.

N
Industrial buildings 5,000,000
Plant and machinery 1,750,000
Motor vehicles 3,500,000

The following disposals were made during the same year:
Motor vehicle acquired for N1,500,000 in year ended 30/6/2012 was sold for #&2million.The
residues of qualifying expenditure as at July 1, 2013 were:

N
Industrial building (5yrs more) 10,000,000
Plant and machinery (2yrs more) 2,000,000
Motor vehicles (2yrs more) 3,000,000
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Required:
Compute the capital allowances for the relevant assessment years.

(3) There are several methods of calculating depreciation and none of the methods can be
enforced on all taxpayers. Consequently, taxpayers are at liberty to choose any of the
methods. This freedom of choice will lead to different values of depreciation expense on
similar assets acquired by different taxpayers on the same date.

The above-stated assertion is one of the reasons that informed the decision of Revenue
Service to disallow depreciation as a deductible expense in the process of computing
assessable profit.

Consequently, capital allowance reduces all taxpayers to a common base as the rates adopted are
the same.

Required:
Explain the conditions for granting capital allowances.

(4) Apex Limited incurred qualifying capital expenditure (QCE) of N2,000,000 on furniture and
Fittings in 2020 assessment year when the revenue of the company was §24,000,000.
The company achieved revenue of N27,000,000 in 2023 assessment year.

Required:
Compute the capital allowances claimable for all the relevant years of assessment.

7.16.2 Suggested solutions to open-ended Questions

(1) Idiaraba Limited
Computation of capital allowances for 2016 to 2019 years of assessment

Initial allowance rate (50%) and annual allowance rate (25%)

Tax year I Il [ capital allowance (N)
2016  Cost 3,200,000
LA 1,600,000 1,600,000
AA 400,000 400,000
2,000,000
2017 TWDV 1,200,000
Cost 1,800,000
LA 900,000 900,000
AA 400,000 300,000 700,000
1,600,000
2018 TWDV 800,000 600,000
Cost 600,000
LA 300,000 300,000
AA 400,000 300,000 150,000 850,000
1,150,000
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2019 TWDV 400,000

300,000 150,000

AA 400,000 300,000 149,900
0 0 100
Working Notes:
1. Principal for capital allowance N
Deposit 2,000,000
Instalment (24 x 200,000) 4,800,000
Hire purchase price 6,800,000
Cash price 9,600,000
Hire purchase interest 1,200,000
Number of instalments 24
Interest per instalments 50,000
Principal (200,000 - 50,000) 150,000
2. Schedule of payment
Tax year basis period no of instalment
2016 11714 - 30/6/15 8
Deposit
2017 1/7/15 - 30/6/16 12
2018 117116 — 30/6/17 4
3. 2016 Annual allowance

Annual allowance

4, 2017 annual allowances

(i) Annual allowance

= 3,200,000 — 1,600,000

4

= 1,200,000

4-1
(ii) Annual allowance = 1,800,000 — 900,000
4 -1
5. 2018 annual allowances = TWDV/unexpired tax life

()  Annual allowance =800,000/2 = N400,000

(i) Annual allowance = 600,000/2 = N300,000

(iii) Annual allowance = 300,000/2=N150,000

6. 2019 Annual allowances = TWDV/Unexpired tax life

(i) Annual allowance =400,000/1 = N400,000

(i) Annual allowance = 300,000/1 = N300,000

(iii) Annual allowance = (150,000/2) less N100=N149,900
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1,800,000
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N400,000

N400,000

N300,000



Note:

In 2019 tax year, it is apparent that this is the last tax year of the generator. Consequently, there is
the need to retain the mandatory N10 per asset. Since there are ten generators, the sum of 100
must be retained, hence the claim of N149,900 instead of the expected N150,000 from the last
instalment.

(2) Manufacturing Company Plc
2015 Capital allowances computation
Industrial Non-Plant & Motor Total
building machinery vehicles allowances
§’000 §'000 §’000 §’000
Residue b/f 10,000 2,000 3,000
Disposal at WDV - - _375
Net residue (A) 10,000 2,000 2,625
Additions: 5,000 1,750 3,500
Investment allow. 175
Initial allow. 750 875 1,750 3,375
Industrial Non-Plant & Motor Total
building machinery vehicles allowances
Balance after initial 4,250 875 1,750
allow (B)
8 & ] i
AA on 2015 additions 425 219 438
AA on residue 2,000 1,000 1,313
Total annual allowances (C) 2,425 1,219 1,751 5,395
Residue c/f (A+B-C) 11.825 1.656 2,624

WDV of disposal 2013 Assessment year Motor vehicle cost

Year end 30/6/2012 1,500,000
Less: Initial allowance 750,000
Balance after initial 750,000
allowance

Annual allowance 187,500
Tax written down value of _ 375,000
disposal

Note that disposal was in 2015 Assessment year. Vehicle was not in use on the last day of the
basis period for the assessment year. Thus annual allowance cannot be claimed for the vehicle
in 2015 Assessment year.
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Summary of capital allowances N

Investment allowance 175,000
Initial allowance 3,375,000
Annual allowance 9,395,000
Balancing charge 1,125,000
Balancing charge on vehicle disposed

Sales proceeds 2,000,000
Less: Tax written down value at time of disposal 375,000
Surplus 1,625.000

Balancing charge has to be restricted to capital allowance previously

Cost 1,500,000

WDV 375,000

Therefore, capital allowance previously granted 1,125,000

Balancing charge 1,125,000
Granted:

(3) Conditions for granting capital allowances
Capital allowances are granted if the following conditions are satisfied:

(a) The company claiming the allowance must be the owner of the assets at the end of its
basis period for a year ofassessment;

(b) The assets must be used for the purpose of a trade or business carried on by the company;
[Note that the ownership and usage should be on the last day of the basis period of a year
of assessment. For this purpose, a period of temporary disuse is ignored)].

Also, when an asset has been acquired but has not been put into use at the end of the
basis period, capital allowances can be claimed provided the first use to which the asset
will be put after that date is the purpose of the trade or business of the company. If
eventually the asset is not put to such use, the Revenue Service can raise such
additional assessment as might be necessary to counteract the benefit obtained from
granting the capital allowances];

(c)  The grant is for a year of assessment and is usually against the assessable profits of the
basis period for that year of assessment. In the event of insufficiency of assessable profits
to cover the claim due after the applicable restrictions, the unrelieved amount can be
carried forward to future assessment years with no time limit;

(d) A claim should be made by the company before any capital allowance can be granted.
However, if no claim is made, some allowances can still be granted where the Revenue
is of the opinion that it would be reasonable and just to do so, for example, where Best of
Judgment (BOJ) assessments are raised;

(e) Where the basis period for any year of assessment is a period less than one year, for
example, when the commencement provisions are being applied, the annual
allowance for that assessment year shall be proportionately reduced;
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(f) The relief is granted by deducting from the remainder assessable profits in the
computation of the company’s total profits. The remainder of the assessable profits
isthe assessable profits plus any balancing charge and less any loss relief due, that
is, capital allowance relief is granted after giving effect to loss relief;

Q) Unutilised allowances in the year of permanent cessation of a trade or business carried
on by a company shall be available for relief against the remainder of its assessable
profits for the preceding year of assessment and so on for other preceding years up to
the fifth year before the year of permanent cessation;

(h)  Where a relief is to be granted to a company after the assessment has become final and
conclusive in respect of any assessment year, the Revenue Service may make such
repayment or set-off of the tax, or any part of such tax, paid or charged for that year as
may be appropriate, in lieu of making the deduction for the amount of the relief;

(i)  The residue of expenditure is the total qualifying expenditure incurred less the
total of any initial and annual allowances granted to date. Investment allowance
should not be deducted from qualifying expenditure to arrive at the residue;

()  In the year of permanent cessation of a trade or when an asset is disposed,
balancing adjustment will need to be made. Balancing allowance will be granted
when the proceeds of disposal or the value on the date of cessation is less than
the residue of qualifying expenditure. Abalancing charge, which will be limited to
the capital allowances previously given, will be made if the value/proceeds is
greater than the residue;

(k)  There is no difference in the meaning of “disposed of” and “value of an asset” as
contained in CITA Second Schedule paragraphs 12 and 13 respectively, and that
contained inPITA Fifth Schedule dealing with personal taxation;

() The amount of capital allowances calculated is generally restricted to a
percentage (at present 66 2/3%) of the assessable profits. Any company in the
agro-allied industry or that which is engaged in manufacturing is not affected by
this restriction;

A company in the agro-allied industry is any company carrying on agricultural trade
or business, as defined. Agricultural trade or business is defined in the Act as any
trade or business connected with:

()  The establishment or management of plantations for the production of
rubber, oil palm, coffee, tea and similar crops;

(i)  The cultivation or production of cereal crops, tubers, fruits of all kinds cotton,
beans, groundnuts, shea nuts, beniseed, vegetables, pineapples, bananas
andplantains;

(i)  Animal husbandry, that is to say, poultry, piggery, cattle
rearing, fish farming, and deep sea fish-trawling”; and
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(m)  Any expenditure allowable under Section 20 as a trade expense and
deductible in the computation of the company’s profit from its trade or
business cannot be treated as qualifying capital expenditure.

(4) Apex Limited
Computation of capital allowances for 2020 to 2024 assessment years.

Furniture and
Fittings

Initial allowance - 25%
Annual allowance — 20%

Total capital Cost Remarks

allowances
N N N

Assessment year 2020
Cost 2,000,000
Initial allowance 500,000
Annual allowance 300,000 800,000

Assessment year 2021
Annual allowance 300,000 1,100,000

Assessment year 2022
Annual allowance 300,000 1,400,000 1,400,000 Not
utilised

W.D.V. clfto AY. 2023 600,000

Assessment year 2023
Annual allowance 300,000
W.D.Vc/fto A.Y. 2024 300,000

Assessment year 2024
Annual allowance 299,990
Amount retained in the books 10

Note:

Given the fact that the company did not achieve the N25,000,000 revenue until 2023
assessment year, it will be regarded as a small company and the initial allowance of N500,000
(25%) and the annual allowance of N300,000 (M1,500,000 x 20%) will be deemed utilised in
assessment years 2020, 2021 and 2022.

The written down value of the QCE brought forward to A.Y. 2024 will be N2,000,000 less
N500,000 (1.A), less N900,000 (A.As for 3years), which equals N600,000.

The capital allowances claimable in AY. 2023 is N300,000, whilst that of AY. 2024 is
N299,990, that is N300,000 less retention of N10.
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1 THE CONCEPT OF TOTAL PROFIT

8.0 Purpose

At the end of this chapter, readers should be able to:

(@) Compute adjusted/assessable profit;

(b)  Know the relevance of adjusted profit in the determination of total profit;

(c)  Know how to capture loss relief and capital allowance in the computation of companies
income tax;

(d) Identify the objectives of Tertiary Education Trust Fund (Establishment) Act 2011;

(e)  Compute minimum tax;

() Compute total profit;

(9)  Identify basis of computing companies income tax;

(h) Know other bases of computing companies income tax; and

()  Compute companies income tax.

8.1 Introduction

This concept explains the procedure for assessing limited liability companies to tax. It
involves:

(a) Capturing all the company’s chargeable income relating to a particular accounting year;

(b) Allowing for the deduction of all relevant and allowable expenses from such income as identified
in (a) above;

(c) Granting of loss relief;

(d) Granting of capital allowance; and

(e) Computing total profit.

After capturing (a) to (d) above, the remaining profit is referred to as total profit. For each year of
assessment, tax is payable at the current rate of 0%, 20% and 30% of total profit of small, medium
size and large company respectively.

8.2 Definitions
8.2.1 Adjusted profit/assessable profit.

Adjusted profit is determined by taken the net profit made by the company during the basis
period, plus disallowable expenses and taxable income not reported, less allowable expenses
not reported and non-taxable income reported.

8.2.2 Total profit
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Total profit is arrived at after the deduction of loss relief and the granting of capital allowance from
adjusted profit.

8.3 Format showing assessable profit and total profit

To assist readers, the format of the computation of companies income tax payable is stated
below:

Companies income tax
Ascertainment of total profit (Section 27)

N N
Profit as per accounts XXX
Add back: All disallowed items, for example:
Depreciation XX
Capital expenses on shares XX
Rent disallowed XX
Donations XX
General provision for bad debts XX
Diminution in value of investment XX XXX
XXX
Less:
Profit on sale of property, plant and equipment XX
Profit on export sales XX
Non-taxable incomes
(Interest on agric or export loans) XX XXX
Assessable profit (AP) XXX
Less: Loss relief (Sec. 27) XXX
XXX
Add: Balancing charge (Schedule 2) XXX
Less: Investment allowance (Sec. 28) XXX
XXX
Less: Capital allowance (Schedule 2):
Initial XX
Annual XX
Balancing allowance (Schedule. 2) XX
Restricted to 66 2/3% of Assessable profit (where necessary) (XX) (XX)
Capital allowance c/f XX
Total profit (TP) XXX
Companies income tax payable, using applicable rates based
on total profit, excluding small companies
XXXX
Tertiary education tax payable (2% of AP), except small XXXX
companies
Total tax payable XXXX

8.4 Tertiary education tax
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8.4.1

8.4.2

Objectives of Tertiary Education Fund (Establishment etc) Act, 2011

Education tax was introduced into the Nigerian tax system through the Education Tax
Act, 1993 (ETA 1993),which metamorphosed into Education Tax Act CAP E4 LFN 2004
but is now repealed by the Tertiary Education Fund (Establishment etc) Act, 2011 to
address the funding crisis in the education sector. The Act aims at involving the private
sector, being a beneficiary of the products of education to partake in its funding through
contribution to the Tertiary Education Trust Fund (TET Fund). This has, however,
generated a lot of criticism in view of the presence of many taxes in the country which
cumulatively erode the profits of companies, hence the general perception of education
tax as a disincentive to foreign investment.

The fund will be specifically used for the provision or maintenance of the following:
a)  Essential physical infrastructure for teaching and learning;

b) Instructional material and equipment;
d

e

(

(b)

(c)  Research and publication;

(d)  Academic staff training and development; and
(e)

Any other need which, in the opinion of the Board of Trustees, is critical and essential for
the improvement of quality and maintenance of standards in higher educational
institutions.

Basis of computation

The rate of tertiary education tax is 2 percent of the assessable profit of a company registered
in Nigeria. Note that assessable profit is adjusted profit or part thereof that is assessed to
companies income tax in an assessment year. The tertiary education tax imposed is due and
payable within 60 days after the Federal Inland Revenue Service has served notice of the
assessment on a company.

Note that in line with the provisions of the Finance Act, 2020, and effective 2021 year of
assessment, small companies are not liable to payment of tertiary education tax.

8.4.3 Assessment and collection

The Federal Inland Revenue Service assesses and collects from each company, tertiary
education tax for an accounting period of the company.

The Act provides that:

@  When assessing a company for companies income tax or petroleum profits tax for an
accounting period of the company, the FIRS shall also proceed to assess the company
for the tertiary education tax due; and

(b)  The provision of the Act relating to the collection of companies income tax or petroleum
profits tax shall subject to this Act, apply to the tertiary education tax due under the Act.

The Federal Inland Revenue Service shall pay the tertiary education tax collected into the
TET Fund and shall when doing so, submit to the TET Fund, in such form as the Board of
Trustees of the TET Fundshall approve, a return showing:

(@)  The name of the company making the payment;
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(b)  The amount collected;
(c)  The assessable profit of the company for the accounting period; and

(d)  Such other information as may be required by the TET Fund for the proper
administration of the tertiary education tax.

The Board of Trustees shall before the disbursement of the amount in the fund, set aside in
each year, an amount not exceeding five percent of the total monies accruing to the fund in the
preceding year which shall be applied for:

(@)  The cost of administration and management of the fund;

(b)  The maintenance of any property acquired by or vested in the fund and generally to
pay for services rendered to the fund;

(c) For project monitoring; and

(d)  Tomeet all the needs of the fund necessary for the due administration and
implementation of the purpose of theAct.

8.4.4 Management and administration of the TET Fund

The Board of Trustees is vested with the management and administration of the Fund. The
Board of Trustees shall administer the tax imposed by the Act and disburse the amount in the
fund to federal and state tertiary educational institutions in the country.

8.4.5 Composition and functions of the Board of Trustees
(a) Composition
The Board of Trustees shall consist of:
()  AChairman;
(i)  Six persons, each representing a geo-political zone in the country;

(il A representative of the Federal Ministry of Education who shall not be below the
rank of a director;

(v)  Arepresentative of the Federal Ministry of Finance who shall not be below the
rank of a director;

(v  Arepresentative from the universities;
(vi) A representative from the polytechnics;
(i) A representative from the colleges of education; and

(vii)  the Executive Secretary of TET Fund who shall be the Secretary to
the Board of Trustees.

This brings the total number of members of Board of the Trustees to thirteen persons.
The membership of the Board of Trustees shall reflect the six-geopolitical zones of the
federation and members shall be persons of considerable experience from both the
public

and private sectors and appointed by the President on the recommendation of the
Education Minister to represent the business, financial and education sectors.
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Each member other than the ex-officio members shall hold office for a term of four years
in the first instance and may be eligible for re- appointment for a further term of four
years and no more.

The board shall meet for the conduct of its ordinary meetings four times in a
calendar year. Notwithstanding, the board may meet to conduct such other business
as exigency demands.

(b)  Functions
The following are the functions of the Board of Trustees:

(@)  Monitor and ensure collection of tertiary education tax by the FIRS and
ensure transfer to the fund;

(b)  Manage and disburse the fund

(c) Liaise with the appropriate ministries or bodies responsible for collection or
safekeeping of the tax;

(d)  Receive requests and approve relevant projects after due consideration;

(e)  Ensure disbursement of funds to various public tertiary educational
institutions in Nigeria:

() Monitor and evaluate execution of the projects;
(9) Invest funds in appropriate and safe securities;

(h)  Update the federal government on its activities and progress through annual
and audited reports;

()  Review progress and suggest improvements;

()  Make and issue guidelines from time to time to all beneficiaries on disbursements
from the fund and the use of monies received into the fund and;

(k) Regulate the administration, application and disbursement of monies from the
fund; and

(I) Do such other things as are necessary or incidental to the objects
of the TET Fund under the Act or as may be assigned by the Federal Government
of Nigeria.

(c)  Allocation of distribution of the tax

The total tax collected in a year is disbursed in the ratio 2:1:1 amongst the universities,
polytechnics and colleges of education, as shown below:

(i) Universities - 50%
(i) Polytechnics - 25%
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(i)  Colleges of Education - 25%

The Board of Trustees shall have power to give due consideration to the peculiarities
of each geo-political zone in the disbursement and management of the tax imposed by
the Act between the various levels of tertiary education.

(d)  Offences and penalties

If tertiary education tax is not paid within 60 days, the Federal Inland Revenue Service
will serve, on the company, a demand note for the unpaid tax and a sum which is equal
to 5 per cent of the tax. In addition to such penalty, the tax payable shall carry interest at
bank lending rate from the date when the tax becomes payable until it is paid.

If the tax and penalty are not paid within a further period of two months of the demand,
the company is guilty of an offence. The FIRS shall with the approval of the Board of
Trustees of TET Fund remit in whole or in part a sum added to the unpaid tax.

Notice that other officers of such company are severally guilty of that offence of default
and liable to be prosecuted against and punished for the offence in like manners as if
they themselves committed the offence, unless they prove that the act or omission
constituting the offence took place without his knowledge, consent or connivance.

The person guilty of the offence shall, on conviction, be liable:

(@)  For the first offence, to a fine of up to N1,000,000 or imprisonment for a term of six
months; and

(b)  Fora second and subsequent offence, to a fine of up to N2,000,000 or
Imprisonment for a term of twelve months, or both such fine and imprisonment.

Note

Section 35 of the Finance Act, 2020, deleted section 10 of Tertiary Education Trust Fund
(Establishment, etc) Act, 2011, which relates to offences. The implication of this is that there are
no recognised offences in the administration and application of the Act.

In the same vein, section 36 of the Finance Act, 2020, deleted section 11(3) of Tertiary Education
Trust Fund (Establishment, etc) Act 2011, which relates to penalties for those who are found guilty
of any of the offences under the Act.

It is, however, surprising that section 11(2) of Tertiary Education Trust Fund (Establishment, etc)
Act, 2011, is still retained. It states “The institution of proceedings or imposition of a penalty under
the Act shall not relieve a company from liability to pay to the Federal Inland Revenue Service a
tax which is or may become due under this Act”.

Arising from the above, it is believed that it is only when there are offences that the issue of
penalties can arise. Pending further clarification(s) from the Service, the offences as stated in the
first three paragraphs are retained.
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lllustration 8.1
Zepon Limited extract of operating results as per audited financial statements for the year ended
October 31, 2013, is as follows:

§'000
Operating profit 1,490
Provision for depreciation 610
Interest on borrowed fund 412
Provision for general debts 390
Balancing allowance 290
Balancing charge 220
Stamp duty on increase in capital 180
Capital allowances agreed 610

Required:
Compute assessable profit and tertiary education tax for the relevant year of assessment.

Suggested solution to

illustration
8.1 Zepon Limited
Computation of adjusted profit and tertiary education tax For 2014
Assessment year
8.5 &000 N'000
Profit as per accounts 1,490
Add back disallowable expenses:
Depreciation 610
Provision for general bad debts 390
Stamp duty on increase in capital 180 1,180
Assessable profit 2,670
Tertiary education tax liability
(2% of assessable profit) 3.40

Tax implications of Classification of Nigerian Companies
The provisions of the Companies Income Tax Act (CITA) prior to commencement of
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Finance Act, 2019, was that all Nigerian companies are liable to the same Companies Income Tax
(CIT) rate of 30% with exception of small businesses (i.e. companies with less than N1,000,000
turnover ) that are taxed at reduced rate of 20%.

The Finance Act, 2019, has classified companies into various categories with different tax rates
as follows:

Types of companies Basis of classification Applicable tax rate
Small companies Annual turnover of N25,000,000 and below 0%
Medium-sized companies Annual turnover of above N25,000,000 but less 20%

than N100,000,000
Large companies Annual turnover of N100,000,000 and above 30%

8.6

8.7

8.7.1

Implications of classification of Nigerian companies

The implications include:

= Small businesses are still required to register for tax, prepare audited financial statements and
file tax returns as and when due;

= Small companies are no longer liable to Withholding Tax (WHT) on their income since WHT is

an advance payment of income tax; and

= The Finance Act, 2020, stipulates that the Federal Inland Revenue Service (FIRS) may
prescribe the form of accounts other than audited financial statements for small and medium
sized companies as defined under CITA.

Normal basis for computing companies income tax payable
In line with the provisions of the Finance Act, 2019, companies income tax is payable at the current
rate of 0%, 20% and 30% of total profit of small, medium size and large company, respectively.

Other bases of computing companies income tax payable

Apart from the above, other bases of determining the income tax payable by a company are as
follows:

(i) Minimum tax basis - Section 33 CITA
(i) Revenue (turnover) basis - Section 30 CITA
(iii) Dividend basis - Section 19 CITA

Minimum tax basis - Section 33 CITA (as amended)

Section 105 of CITA, having been amended by Finance Act, 2020, “gross turnover” means the
gross inflow of economic benefits during the period arising in the course of the operating activities of
an entity when those inflows result in increases in equity, other than increases relating to
contributions from equity participants, including sales of goods, supply of services, receipt of
interest, rents, royalties or dividends.
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The following companies are specifically exempted by Finance Act, 2019, from the payment of

minimum tax:
(a) A company with a gross revenue of less than N25,000,000 in the relevant year of
assessment;

(b) Companies carrying on agricultural trade or business as defined in section 11(4) of CITA
(as amended); and

(c) A company that has not been in business for more than four calendar years of its
commencement of business.

Section 80(3) of CITA (as amended) defines “franked investment income” as dividend received by
one company from another after the deduction of withholding tax.

The following should be noted:

(a) Any dividend received without the deduction of withholding tax will not be deducted from
gross turnover in the computation of the minimum tax liability;

(b) Evidence of deduction of withholding tax deducted at source is a condition precedent before
treating the dividend as franked investment income; and

(c) Where the franked investment income did not form part of the gross turnover, it should not
be deducted from same in computing minimum tax.

The minimum tax to be levied and paid shall be 0.5% of gross turnover of the company, less franked
investment income. Based on Finance Act, 2020, minimum tax is to be computed at 0.25% of gross
turnover less franked investment income, for assessment years falling due between January 1, 2020
and December 31, 2021.

lllustration 8.2
APAD Nigeria Limited has been in business for many years. An extract of the profit or loss account
of the company for the year ended December 31, 2021, revealed the following:

N N

Revenue/turnover from main business activities 25,000,000
Revenue from suspended operations 3,500,000
Expenses on suspended operations 2,400,000
Profit from suspended operations 1,100,000 1,100,000
Rent received (gross) 750,000
Dividend received from APD Limited (gross) 2,400,000
Revenue from other operating activities 7,500,000
Expenses on other operating activities (2,800,000
Profit from other operating activities 4,700,000 4,700,000
Required:
Compute the minimum tax payable.
Suggested solution 8.2
Based on the provisions of the Finance Act, 2020, the minimum tax payable is computed thus:

N
Revenue/turnover from main business activities 25,000,000
Revenue from suspended operations 3,500,000
Rent received (gross) 750,000
Dividend received from APD Limited (gross) 2,400,000
Revenue from other operating activities 7,500,000
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8.7.2

Total revenue/turnover 39,150,000
Divided received from APD Limited (franked investment income 2,400,000
Gross turnover for the computation of minimum tax 36,750,000

The minimum tax payable is 0.25% x N36,750,000 NO1,875

lllustration 8.2
Revenue (turnover) basis - Section 30 CITA (as amended)

Section 105 of CITA, having been amended by Finance Act, 2020, “gross turnover” means the
gross inflow of economic benefits during the period arising in the course of the operating activities
of an entity when those inflows result in increases in equity, other than increases relating to
contributions from equity participants, including sales of goods, supply of services, receipt of
interest, rents, royalties or dividends.

The Federal Inland Revenue Service (FIRS) is given the discretionary power, by virtue of the
provision of Section 30 of CITA, to assess and charge a company to tax on a fair and reasonable
percentage of the turnover of the trade or business. The FIRS is entitled to exercise this power in
any of the following circumstances where it appears to it that for any year of assessment, the
company’s trade or business has either:

(@)  No assessable profits; or

(b)  Assessable profits which in the opinion of the FIRS, are less than might be expected to
arise from that trade or business; or

(c)  The true amount of the assessable profit cannot be readily ascertained.

The implication of the above provision is that whatever is obtained by applying a fair and
reasonable percentage, as may be determined by the FIRS, to the company’s revenue, is
deemed to be its assessable profit for the assessment year concerned.

lllustration 8.3

Ojokoro (Nigeria) Limited is engaged in general merchandising. The following details
were extracted from the tax returns submitted to the Federal Inland Revenue Service for
assessment year 2021.

N ‘000
Revenue 100,000
Assessable profit 5,850
Balancing charge 500
6,350

Less
Unrelieved loss brought forward 1,200
5,150
Capital allowance (2,500)
Total profit 2,650

Companies income tax payable
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N2,650,000 at 30% 795,000

An extract from the company’s financial statements revealed the following

additional information: 000
Gross profit 9,780
Net assets 48,500
|Share capital 30,000
Shareholders’ funds 48,500

A desk examination by the Inland Revenue officials revealed the following:
(@)  Revenue was understated by &5million; and

(b)  Expenses were overstated by #1.5million. The tax official observed that the accounts
submitted by the company were not reliable and that based on industry average, the
gross profit percentage of about 10% revealed by the company’s accounts was not
reasonable.

Accordingly, the Revenue decided to revise the companies income tax computation by
applying a fair and reasonable percentage of 25% on the revenue.

Required:
Re-compute the companies income tax liability for the 2021 Assessment year. (ignore mimimun
tax computation).

Suggested solution to illustration

8.3 Ojokoro (Nigeria) limited
Computation of companies income tax liability Assessment
year 2021
&'000
Revised assessable profit 26,250
(105m (100m+5m) x 25%)
Add:
Balancing charge 500
26,750
Deduct:
Unrelieved losses brought forward (1,200)
25,550
Capital allowances 2,500
Total profit 23,050
Companies income tax payable
N23,050,000 at 30% §6,915,000
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8.7.3 Dividend basis — Section 19 CITA

Prior to Finance Act, 2019, the provisions of Section 19 of CITA was where a dividend is paid out of
profit on which no tax is payable due to:

(@)  No assessable profits; or

(b)  Assessable profits being less than the dividend paid, the company paying the dividend
shall be charged to income tax at the at the appropriate rate on the dividend paid,
where appropriate, as if it were its total profit for the assessment year to which the
accounts from which the dividend was declared relate.

The Finance Act, 2019, excludes the following classes of dividend from the same treatment
as those stated above:

(a) Dividends paid out of retained earnings of a company, provided that the dividends are
paid out of profits that have been subjected to tax under Companies Income Act
(CITA), Petroleum Profits Tax Act (PPTA) or the Capital Gains Tax Act (CGTA);

(b) Dividends paid out of all tax-exempt incomes pursuant to the CGTA, PPTA and
Industrial Development (Income Tax Relief) Act or any other legislation;

(c) All franked investment income under CITA; and

(d) Distributions made by a Real Estate Investment Company to its shareholders from
rental or dividend income received on behalf of those shareholders.

It should be noted that the exemption still applies whether or not where the profits that
generated such dividend accrued in a year other than the year in which the dividend was
paid.

lllustration 8.4
An extract from the financial statements of ABC Limited XYZ Limited for the year ended
December 31, 2020, revealed the following:

ABC Limited XYZ Limited
N N
Total profit/(loss) for the year 3,600,000 (1,200,000)
 Betained earnings brought forward 4,800,000 2,000,000
gividend declared in 2020 paid in 2021 4,200,000 750,000

sed on the financial information disclosed for the companies, the following are to be noted:

(a) Out of the dividend of N4,200,000 paid by ABC Limited, only N600,000 can be regarded
as having been paid out of retained earnings, hence only N3,600,000 shall be subject to
the application of section 19(1) of CITA.

(b) N750,000 paid by XYZ Limited was not paid from the current year’s loss, hence this
amount will not be subject to the application of section 19(1).

8.7.4 Dividend distribution — Nigerian dividends received by companies other than Nigerian
companies
When dividends are received by a company that is neither a Nigerian company nor engaged in a
trade or business in Nigeria at any time during the year of assessment
(@) No tax shall be charged on it for that year in respect of the dividend received by it from Nigerian
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8.7.5

8.8

8.90

company apart from withholding tax; and

Where any dividend is paid out of profit for which no tax is payable due to no total profit or total profit
which are less than the amount of dividend which is paid, whether the recipient of the dividend is a
Nigerian company or not, the company paying the dividend shall be charged to tax at the prevailing
companies income tax rate as if the dividend is the total profits of the company for the year of
assessment.

Undistributed profit of a Nigerian company deemed to be dividend

Any amount of undistributed profit of a Nigerian company which is treated as distributed under the
provisions of any law in force in Nigeria imposing tax on the profits of companies shall be deemed to
be income from a dividend accruing to any person who is a shareholder in the company in
proportion to his share in the ordinary capital thereof at the relevant time, and the income for the
dividend be taken for assessment in his hands shall be his due proportion thereof increased by such
amount as may be specified by the relevant tax authority in respect of tax deemed to be deducted at
source.

The income from a dividend distributed by a Nigerian company shall be deemed to arise on the day
on which payment of that dividend becomes due.

Anti-abuse

Any attempt by a company to split the transactions that were carried out prior to the commencement
of the Finance Act, amongst two or more companies in order to benefit from the exemption of profits
of small companies, the Service in accordance with the provisions of section 22 of CITA, shall
discountenance such splitting, and aggregate all such transactions to the company originally doing
the business.

After the commencement of the Finance Act, 2019, any attempt by a taxable person to incorporate
new companies or uses two or more companies to transact a business which in the opinion of the
Service is aimed at benefitting from the tax exemption of profits of small companies, the value of
such contracts shall be aggregated and taxed in the hand of one of the companies.

In line with section 42 of the FIRS Act, any company that conceals its turnover with a view to
obtaining tax benefit available to small companies shall be prosecuted with its directors and relevant
principal officers. Any tax liabilities arising from the foregoing, shall be recovered with penalties and
interest.

Chapter review

This chapter examines the concept of total profit and its determination for the purpose of
companies income tax computation. The chapter equally addresses the issue of applicable tax
rates for companies income tax in line with classification of companies as provided in Finance
Act, 2019.

The background to the introduction of tertiary education tax, its objectives and the method of
computing the tax is also discussed.
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Apart from the normal basis of companies income tax computation, the conditions for using
other bases such as, minimum tax, revenue (gross turnover) and dividend bases are also
fully covered .

The amendments made to minimum tax basis and dividend paid basis of companies income tax by
Finance Act, 2019 and Finance Act, 2020 are also captured.

8.10 Worked examples

8.10.1

Open-ended Questions

(1)  Empire Nigeria Limited is owned by Nigerians and has been in business since year 2003.

The results of the company as at December 31, 2020 are as follows:

Assets employed N

Non-current assets

Current assets 550,000,000
Less: Current liabilities 360,000,000
Net current assets

Net assets

Financed by:

Share capital
Statutory reserves

General reserves
Long term loans

You are provided with the following additional information:

(1)
(i)

N
180,000,000

190,000,000
370,000,000

140,000,000
60,000,000

100,000,000
70,000,000
370,000,000

The revenue of the company during the year ended December 31,2020 was #240,000,000.

Gross profit was #35,000,000.

Assessable profit was #&2,100,000.

Unrelieved capital allowances brought forward from 2020 year of

assessment was §600,000.

Capital allowances for 2021 year of assessment amounted to N950,000.

You are required to:
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(3)

(@)  Compute the company’s minimum tax liability for 2021 year of assessment.
(b)  Compute the company's income tax liability for 2021 year of assessment. Note: Ignore
restriction on capital allowance that can be relieved.

(c) Differentiate between direct and indirect taxes. Explain three examples of each.

The Managing Director of Boling Nigeria Limited attended a workshop during which he
came across the following tax matters under the Companies Income Tax Act CAP C21
LFN 2004 (as amended):

(@) Classification of Nigerian companies based on the provisions of Finance Act, 2019 and
Finance Act, 2020;
(b)  Provisions of Finance Act, 2019 on dividend basis of companies income tax;

(c)  Treatment of losses in the ascertainment of total profits; and
(d) Incentives, with particular reference to research and development.

On his return to the office, he requested the Finance Director to explain these tax matters to
him. The Finance Director did his best to explain to the Managing Director but he was not
satisfied with the Finance Director’s explanation.

The Managing Director invited a Tax Consultant, whom he met at the workshop, to explain the
four items.

As the Tax Consultant, you are required to explain the provisions of the Companies Income Tax Act
CAP C21 LFN 2004 (as amended) with respect to the four areas of interest identified by the
Managing Director.

Conversion of Abia, Biodun, Clement & Co. to ABC Consultants Limited

Abia, Biodun and Clement based in Makurdi, Benue State, have run the firm Abia, Biodun,
Clement and Company as builders for several years. The partnership agreement provided for
the following:

(i) Salaries paid to partners:

B
Abia 120,000
Biodun 240,000
Clement 480,000
(if) Profit sharing ratio: Abia 115
Biodun 3110
Clement 112

In January 2010, there was a decision to review the partnership agreement. Messrs Abia,
Biodun and Clement have been unable to find worthy successors to take over as partners.
Rather than review the partnership agreement, they agreed to convert the partnership intoa

limited liability company. In view of this, a firm of Chartered Accountants was contacted to
incorporate the name ABC Consultants Limited. The authorised share capital of the proposed
company was agreedat #10,000,000, made up of 10,000,000 ordinary shares of #1.00 each. The
details of the shareholding structure was agreed as follows:
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Abia 20%
Biodun 30%
Clement 50%

The certificate of incorporation was approved by the Registrar-General of the Corporate
Affairs Commission, Abuja on 1 August 2010. The Certificate of Incorporation was dated 10
August 2010. The company commenced business on October 1, 2010. The cost of
incorporation include:

N

Payment for stamp duty 80,000
Professional fee for incorporation 50,000
Corporate Affairs Commission registration fees 100,000
Additional costs of incorporation 40,000

270,000
The financial results for the year ended December 31,2010 are as
follows:

N N N

Income 4,000,000
Less:
Cost of incorporation 270,000
Transport and travelling 135,000
Medical 120,000
Hotel and accommodation 125,000
Audit and accountancy 110,000
Postages and telephone 150,000
Salaries:
Abia 120,000
Biodun 240,000
Clement 480,000 840,000 1,750,000
Net profit 2,250,000

Assume: Fees and expenses were earned/incurred evenly throughout the year.

You are required to write a report to Messrs Abia, Biodun & Clement, highlighting:

(@)  Any one tax implication of the decision to convert to a limited liability company, limiting
yourself to the facts/details provided in the case study.
(b) Your comment on the breakdown of the cost of incorporation of N270,000 and the
tax implication of each item.
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(c) Compass Holding Company (CHC) is essentially a holding entity that was only
engaged in the treasury and finance operations of its four subsidiaries in Lagos
State of Nigeria.

The following are extracts from its books of accounts in respect of the year ended
December 31, 2011:

®'000
Net profit per accounts 107,000
Depreciation 18,500
Balancing charge 5,200
Donations 12,500
Capital allowances (unrestricted) 22,300
Diminution in value of investments 25,000
Profit on export sales 5,200
Loss relief 15,200
Bad debt provision 32,000

Additional notes:

()  Profit from sale of property, plant and equipment included in the holding company's
results for the year amounted to N6Omillion.

()  Dividend income (net of withholding tax) from subsidiaries included in the holding company’ s
account amounted to #105million.

()  Dividend paid to shareholders of Compass Holding Company for the year was #165million.
As the tax consultant to the board of CHC, you are required to advise on the following:
(@)  The tax implications of the dividend paid by the board.

(b)  The tax liability of the company for the relevant assessment year.
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(1)

8.10.2

Suggested solutions to open-ended Questions

Empire Nigeria Ltd.
Computation of minimum tax liability for 2021 year of assessment
N
Turnover 240,000,000
Minimum tax thereon @0.25% 600,000
(b) Computation of companies income tax liability
2021 Assessment year
N N

Assessable profit 2,100,000
Deduct

Unrelieved capital allowances b/f 600,000

Current year capital allowance 950,000 (1,550,000)
Total profit 550,000
Companies income tax (30% of N550,000) 165,000
Tertiary education tax (2% of N2,100,000) 42,000
Total tax liability 207,000

(c) Direct tax

This is charged on a taxpayer’s income, profits or other gains. They are paid by the taxpayer directly
to the tax authority.

Indirect tax

This is tax on spending. The tax is charged when a taxpayer buys an item and is paid to the
supplier as part of the purchase price of the item. The supplier passes the tax to the tax
authorities.

Examples of these taxes are stated below:

Direct taxes Indirect taxes

Personal income tax Value added tax

Capital gains tax Sales tax

Petroleum profits Tax Customs and excise duties
Companies income tax Goods and services tax Tertiary
education tax Stamp duties

Withholding Tax

The Institute of Chartered Accountants of Nigeria

144



(@)

(a) XYZ & Co. (Chartered Accountants )

May 18, 2021

The Managing Director Boling
Nigeria Limited Airport Road
lkeja, Lagos

Dear Sir,

RE: Tax Matters

Further to our discussions at the last workshop, please find below our explanations on the
four areas of interest as identified by you.

(a) Classification of Nigerian Companies based on Finance Act, 2019 and Finance Act, 2020

The provisions of the Companies Income Tax Act (CITA) prior to commencement of Finance Act, 2019
was that all Nigerian companies are liable to the same Companies Income Tax (CIT) rate of 30% with
exception of small businesses (i.e. companies with less than N1,000,000 turnover ) that are taxed at
reduced rate of 20%.

The Finance Act, 2019 has classified companies into various categories with different tax rates as follows:

Types of companies Basis of classification Applicable tax rate

Small companies Annual turnover of N25,000,000 and below 0%

Medium-sized companies | Annual turnover of above N25,000,000 but less than 20%
N100,000,000

Large companies Annual turnover of N100,000,000 and above 30%

Implications of classification of Nigerian companies

The implications include:

(b)

Small businesses are still required to register for tax, prepare audited financial statements and file tax
returns as and when due;

Small companies are no longer liable to withholding tax (WHT) on their income since WHT is an advance
payment of income tax; and

The Finance Act, 2020 stipulates that the Federal Inland Revenue Service (FIRS) may prescribe the form
of accounts other than audited financial statements for small and medium size companies as defined
under CITA.

Provisions of Finance Act, 2019 on dividend basis of companies income tax

The Finance Act, 2019, introduced changes to limit the application of the tax only to untaxed profits
that are not exempt from tax.

The implications of these amendments are that the following no longer count in the determination of
excess dividend tax:
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= Retained earnings on which adequate tax had previously been paid under CITA, PPTA or the
CGTA;

Exempt profits;

Franked investment income;

Dividend by a real estate investment companies (REICO) out of rental and dividend income;
The year to which the profits relate is also now irrelevant; and

The possibility of a company paying excess dividend tax is now limited.

(c)  Treatment of losses in the ascertainment of total profits

In ascertaining the total profits of any company, losses are deductible from the total assessable
profits from all sources. The conditions to be met for losses to be so deductible as contained in
Section 31 of CITA CAP C21 LFN 2004 (as amended) are:

*  The board must be satisfied that the loss has been incurred by the company in any trade or
business during any preceding year of assessment;

* The aggregate deduction from the assessable profits or income must not exceed the
amount of the loss;

* The loss can be carried forward and deducted from the same trade or business without
restriction on period; and

* The loss sustained by a non-resident company that indigenizes its Nigerian operations shall
be deemed to be a loss of the re- constituted company in its trade or business during the
year of assessment in which it commenced business, and it shall be deducted from the
profits of subsequent assessment year(s).

(d) Taxincentives with particular reference to research and development:
Section 26 (1), (2) and (3) stipulate that:

. In ascertaining the profits or loss of any company, from any source, chargeable to tax,
there shall be deducted, the amount of reserve made out of the profits of that period by
that company for research and development;

. The allowed deduction for research and development shall not exceed 10% of the total
profits of the company for that Year of assessment; and

. Where the company or organisation is engaged in research and development for
commercial purposes, the incentive is 20% investment tax credit of the qualifying
expenditure.

We hope the above satisfies your enquiry. Please feel free to revert to us if you require any further
clarification.

Yours faithfully,
For XYZ & Co.(Chartered Accountant)

James Patrick
Managing Partner
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QUESTION 3

The Board of Directors
ABC Consultants Limited
2, Ajao Street

Lagos
Dear Sirs,

RE: Conversion of Abia, Biodun, Clement in partnership to ABC Consultants
Limited

We write in response to your recent decision to convert your partnership business into a limited
liability company. Please find below our submissions:-

@  Taximplications of conversion

() The partnership ceases on September 30, 2010 and so all partnership income
shall be based on personal incometax.

(i) Commencement rules will apply from October 1, 2010 when ABC Consultants
Limited commences operation.

(i) The incorporation expenses shall be applicable only to ABC Consultants
Limited though not an allowable expense for tax purposes.

(iv)  ABC Consultants Limited will be required to register with the Federal Inland
Revenue Service (FIRS) for the purpose of Companies Income Tax, Tertiary
Education Tax, Value Added Tax, Withholding Tax and other taxes due from
the company to FIRS.

(v)  ABC Consultants Limited in accepting the incorporation expense, shall deduct and
remit with-holding tax from the Professional fees at the rate of 10% if the
beneficiary is a company and 5% if the recipient is an individual partnership or
incorporated entity.

(b)  Taximplications of cost of incorporation

() The total cost of N270,000 though paid during the partnership period, shall be
considered as pre-operational expenses ofABC Consultants Limited.

(i) The pre-operational expenses when added back, will increase taxable income,
thereby increasing tax payable by ABC Consultants Limited.

(i)  N270,000 charged into ABC Consultants Limited is not an allowable
expense for tax purposes even if spread over a number of years.

Yours faithfully,
For ABC Consultants Limited
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D. Mohammed Managing
Consultant

() Based on the above provision, it is evident that the dividend paid (&165,000,000) is
more than the total profit (NIL). It would appear that what was paid as divided was the
dividend income of #105,000,000 and the profit from sale of property, plant and
equipment of &60,000,000.

()  However, there is a provision of the Act (CITA) section 80(3) which stipulates that dividend
income from subsidiaries of a holding company (net of withholding tax), is regarded as
franked investment income and therefore regarded as final tax in the hands of the
recipients.

()  Based on point noted above, the dividend income (#105,000,000) is not to be subjected
to further tax..

(VM) The balance of 860,000,000 representing the profit from sale of property, plant and
equipment is already included in the income of the holding company and at the time of
redistribution of the dividends to the shareholders of Compass Holding, the dividends
would not be subjected to further tax.

(V)  Compass Holding Company, therefore, is expected to gross-up the dividends from its
subsidiaries and offset the withholding tax suffered at source against the withholding tax
deductible on distribution to the shareholders.

In our opinion, the only tax payable is the tertiary education tax of
§:496,000.

Should you require further clarification on any of the
issues highlighted above, please do not hesitate to contact us.

We use this opportunity to thank you for your patronage.

Yours faithfully,
XYY & CO.

M. Ariyo Managing
Partner
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(b) Compass Holding Company (CHC)

Computation of tax liability for 2012 tax year

&'000 &'000
Net profit per accounts Add 107,000
back: 18,500
Depreciation
Donations 12,500
Diminution in investment 25,000
Bad debt provision 32,000 88,000
195,000
Less:
Profit on export sales 5,200
Profit from sales of property, plant and equipment 60,000
Dividend treated as franked investment Income 105,000 170,200
Assessable profit 24,800
Add: Balancing charge 5,200
30,000
Less: Loss relief 15,200
14,800
Less: Capital allowance 22,300
Limited to 2/3 of 424,800 14,800 14,800
Unabsorbed capital allowances c/f 7,500
Total profit NIL
Tax payable (Please see comment a(i) above) NIL
Tertiary education tax payable = 496,000
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9.0

9.1

9.2

Purpose
At the end of this chapter, readers are expected to know:

The procedure for assessing businesses in shipping or air transport/ courier services;
(@)  The procedure for assessing Nigerian life assurance businesses;

(b)  The procedure for assessing non-Nigerian life assurance businesses;

(c)  The procedure for assessing non-life Nigerian businesses; and

(d)  The procedure for computation where a business is into life and non-life transactions.
(e)  How banks are subjected to tax in Nigeria

() The procedures for assessing unit trust scheme

(e)  The provisions of Finance Act, 2019 on taxation of real estate investment companies

(f)  The Implications of the Finance Act, 2019 on operation of the regulated securities lending
transactions in Nigeria

Introduction

Companies Income Tax Act (CITA) contains special provisions with regards to companies
engaged in shipping or air transport business as well as those in wireless telecommunication
and insurance business. The provisions below are

additional to the normal rules of allowable and disallowable expenditure in taxation practice.

Also, the Finance Acts 2019 and 2020 introduced some amendments to CITA with respect to
taxation of insurance business, estate companies and real estate investment companies as well
as regulated securities lending transaction. These are covered in this chapter.

Shipping or air transport/courier companies

[Non-Nigerian Companies] CITA Section 14 contains provisions regarding companies, other than
Nigerian companies, in shipping or air transport business. The substance of that Section is as
follows:

(@)  The profits or losses of such company deemed to be derived from Nigeria is the full
profits or losses arising from the carriage of passengers, mails, livestock or goods
shipped, or loaded into an aircraft, in Nigeria. This does not apply to passengers,
mails, livestock or goods which are brought into Nigeria solely for trans- shipment or
for transfer from one aircraft to another or in either direction between an aircraft and a
ship.

To the sums receivable in respect of passengers, etc. carried in Nigeria as referred to
above, there shall be applied the following:

()  The ratio of profits or losses of an accounting period, before depreciation, to
the total sums receivable in respect of the business of the company, and
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i)  The ratio of depreciation to the total sums receivable as certified by the tax
authority of any other country (where the Non-Nigerian company is registered) to
the satisfaction of the Revenue Service. This ratio shall be applied on the
Nigerian income to arrive at the capital allowance for the relevant tax year.

The amount arrived at shall be the full profits or losses which
shall be liable to Nigerian tax.

Note that this situation will apply where the Revenue is satisfied that the tax authority of any
other country computes and assesses on a basis not materially different from that prescribed by
the CITA of Nigeria:

(@)  Where the ratios referred to above cannot, for any reason, be satisfactorily applied, the
profits deemed to be derived from Nigeria may be computed on a fair percentage on the
full sum receivable in respect of the carriage of passengers, etc. shipped or loaded in

Nigeria. When this occurs, the company has within six years to claim that its liability be
recomputed on the basis of the ratios referred to above; and

(b)  If the company fails to agree with the Revenue Service, the Revenue Service shall give
notice to the company of refusal to admit the claim and the provisions of CITA with respect
to objections and appeals shall apply accordingly with any necessary modifications.

However, where there is agreement on the two ratios and the Nigerian Tax Authority is
convinced that Nigerian companies enjoy similar treatment in the country of the
foreign company, the

understated procedure shall be adopted to subject the company to tax.

The procedure is:

i) Determine the global income by aggregating all the incomes of the particular company
in the relevant year of assessment;

i) Determine the Nigerian income i.e. income on goods, mails, passengers, etc
shipped or carried out of Nigeria;

i) Compute the global adjusted profit (GAP) by applying the principle of trading profit
adjustment, treating allowable and disallowable items of income and expenses;

iv)  Compute the global adjusted profit ratio using this formula;

Global adjusted Profit  x 100
Global Income X 1

v)  Compute the depreciation ratio using this formula:

Depreciation Expenses charged in the accounts x 100
Global Income X 1

vi)  Compute Nigerian Adjusted Profit thus:
GAP Ratio x  Nigeria Income
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vii)  Compute capital allowance relief thus:
Depreciation Ratio X Nigerian Income

vii)  Determine the total profit;

N
Nigerian Adjusted Profit XX
Less Capital allowance relief (xx)
Total profit XX

ix)  Determine tax payable by applying the tax rate on the total profit in “viii” above

lllustration 9.1:

The statement of comprehensive income of Kukute Oriogan Airways, a company Incorporated in
Germany in 2015 shows the following in respect of the year ended 31st December, 2017.

Income from passenger freight N N

Out of Nigeria 300,000

Income from passenger freight into Nigeria 1,000,000

Income from passenger freight on other routes 3,600,000 4,900,000
Deduct:

Administration expenses 1,620,000

Financial expenses 340,000

Depreciation 588,000

Other disallowable expenses 180,000 2,728,000
Net profit for the year 2,172,000

The Federal Inland Revenue Service is satisfied that the tax authority of Germany computes
and assesses the profit of companies operating air crafts on substantially similar basis as
Nigeria.

Required:
Calculate the tax payable for the relevant tax year.

Solution to Illustration 9.1
Kukute Oriogan Airways

Computation of tax payable for 2018

tax year
N N
1. Global income 4,900,000
2. Nigerian income 300,000
3. Computation of global adjusted profit (GAP)
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Net profit per accounts
Add: Depreciation
Other disallowable expenses

4. Computation of global adjusted profit ratio:

GAP X 1

GLOBAL INCOME 1

o

2,940,000 X 100 = 60%
4,900,000 1

5. Computation of depreciation relief ratio:

Depreciation X 100
Global income 1

558,000 X 100 =12%

4,900,000 1
6.  Nigerian adjusted profit:

60% of N300,000

N180,000
7. Capital allowance

12% of 300,000

#36,000

8.  Taxable profit:
N

Nigerian adjusted profit 180,000
Less capital allowance 36,000
Total Profit 144,000

Tax payable @ 30% }N43,200
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lllustration 9.2

The statement of comprehensive income of a foreign Airline — Aifel Airways operating from
France for the year ended 31st March 2017 is as follows:

N N

Income from passenger freight into Nigeria 600,000
Income from goods loaded into aircraft in Nigeria 440,000
Income from passengers freight out of Nigeria 360,000
Income from goods into aircraft on other routes 1,000,000

2,400,000
Less: Salaries and other expenses 1,600,000
Depreciation 240,000
Other disallowable expenses 80,000 1,920,000
Net profit for the year 480,000

You are given the following additional information:

i)  The Federal Board of Inland Revenue has agreed to allow the company to claim
the amount charged as depreciation in the accounts in lieu of capital allowance.

i)  Salaries and other expenses include:

a)  Deposit for a new DC air aircraft 160,000

b)  Payment for VIP lounge at the international airport, Kaduna
to Nigeria Airport Authority 8&24,000c) Payment of 12,000 of rentfor accommodation
used as transit flat by the airline crew:

Required:
Prepare a statement showing;

i) The total profit for Nigerian tax purpose

i) Income tax payable by the airline for the relevant year of assessment (Tax rate 30%)
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Solution to lllustration

9.2 Aifel Airways
Total profit and income tax payable for 2018
year of assessment
i) Global income 2,400,000
ii) Income from Nigeria (440,000 + 360,000) 800,000
i) Global adjusted profit computation
N N
Net profit per account 480,000
Add; i) Depreciation 240,000
i) Other disallowable expenses 80,000
i) Deposit for new aircraft 160,000
480,000
Global adjusted profit 960,000
iv)  Computation of global adjusted profit (GAP) Ratio;
GAP x 100
GLOBAL INCOME 1
§:960,000 x 100 = 40%
§2,400,000 1
v)  Computation of Nigerian adjusted profit:
GAP Ratio x Nigerian income
= 40% x N800,000
= N320,000
vi)  Capital allowance granted in lieu of depreciation §:240,000
vii)  Computation of total profit: R
Nigerian adjusted profit 320,000
Less: capital allowance 240,000
Total profit 80,000
Tax payable as at 30% 32,000

From the 1988 assessment year, sub-section (4) was added to Section 12 to the effect that the
tax payable for any year of assessment shall not be less than 2% of the full sums receivable in
respect of the carriage of passengers, mails, livestock or goods shipped or loaded into an aircraft
in Nigeria.
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9 .3 Taxation of insurance companies

a) Introduction

The taxation of insurance business is covered by Sec 14 of CITA 2007. The section deals
with both Nigerian and Non-Nigerian insurance businesses. It further distinguishes
between life assurance business and non-life insurance business.

For tax purposes, the main difference between the taxation of life assurance business and
non-life business is that for life assurance business, the premium received from the
assured does not form part of income for tax purposes since the assured will definitely be
paid or indemnified either at his death or the attainment of a specified age under
endowment policy. Since the premium is not taken as income, claims paid is also not
allowable as a deduction for life assurance business, the reverse is applicable for non-life
insurance business.

With effect from 1995, where a company engages in composite insurance business, that
is, a company carrying on life and non-life insurance business, the income from each
source would be taxed separately. This means that where a loss is incurred from life
business, it cannot be relieved against income from non-life.

Like any other company, dividend received by insurance companies is treated as Franked
investment income and they are exempted from tax. The investment income does not
include premium received from the assured. It is made up of dividend(to be exempted),
interest, annuities, commission received, rent as well as surplus arising from actuarial
revaluation of the reserve for the unexpired risk account or life fund account transfer to the
profit and loss account for distribution.

(b)  Determination of assessable profit and tax liability of life business

(i)  Nigerian company: The assessable profit and tax liability of a Nigerian
company carrying on life insurance business is determined as follows:

= & i
Investment income XX
Other income XX
Actuarial revaluation surplus distributed XX
Gross income XX
= & i
Deduct:
o i General reserves XX
Add life fund alc XX XX
less net liabilities on policies (x) X
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ii. Special reserve The
higher of:
1 % of gross premium OR
10% of net profit

I>< X
>

jii. Other allowable management
expenses

£3

Assessable profit

Less capital allowance

Total profit

Tax payable shall be the higher of:

Tax paid as per total profit computed; and
Tax paid on 0.5% of gross income

< [ &

Notes:
Annual transfer to special reserves would depend on whether the total reserves are equal
to or higher than the minimum statutory paid up capital.

Also, the above minimum tax of 0.5% on gross income has been reduced to 0.25% on
gross income for tax returns prepared and filed for any year of assessment falling due on
any date between January 1, 2020 and December 31, 2021, both days inclusive.

(i)  Non-Nigerian company: The assessable profit of anon- Nigerian company

carrying on life assurance business is determined as follows:
N

Investment income (see working1) X
Less Agency commission in Nigeria
Allowable expenses in Nigeria
Fair proportion of head office expenses
Assessable profit

Ix< X< X

11>

Working

Investment income:
Premium receivable in Nigeria X Global investment income Global

premium receivable 1
of the company

(c) Non-life insurance business

Nigerian Company: The assessable profit and tax liability ofa Nigerian company carrying
on non-life insurance business is determined as follows:
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(d)  Non-life insurance business
()  Nigerian company: The assessable profit and tax liability of a Nigerian company
carrying on non-life insurance business is determined as follows:

N N N
Gross premium X
Less premium returned on cancelled policies )
Net premium XX
Add:
Investment income
Fees and commission income
Rent received
Estimated insurance claims for previous year, for
example, re-insurance claims X X
Gross income XX
Less non-taxable income (if any) (x)
Net income XX
Less:
Reserve for unexpired risk calculated on time
apportionment basis X
Re-insurance premium paid X
Commission X
Other allowable management expenses X
Insurance claims and outgoings:
Actual total claims expenses (a) X
Add estimated total claims expenses (b) X
Total claims and outgoings claimable (a + b) X X (x)
Assessable profit XX
Less loss b/f (if any) X
XX
Add balancing charge (if any) X
XX
Less capital allowance (x)
Total profit XX

Tax payable shall be the higher of:

Tax @ specified rate of total profit computed, taking
into consideration the gross premium ; or

Tax on 0.5% of gross premium
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Notes:

e Under non-life business, any unutilised part of both the actual and the estimated
claims and outgoing expenses in any year, shall be added back to the profits of the
following year.

e The above minimum tax of 0.5% on gross premium has been reduced to 0.25% of
gross income for tax returns prepared and filed for any year of assessment falling due
on any date between January 1, 2020 and December 31, 2021, both days inclusive.

(i)  Non-Nigerian company: Where a non-Nigerian company engaged in non-life
insurance business in Nigeria, the assessable profit would be determined just
like that of the Nigerian company. However, only premium received in Nigeria
will be taken into consideration. Also, only expenses incurredin Nigeria will be
allowed as deduction including a fair proportion of Head Office expenses.

For a Non-Nigerian insurance company to be liable to tax in Nigeria, it must
have a permanent establishment in Nigeria. “Permanent establishment” in
relation to an insurance company means a branch, management or a fixed place
of business

in Nigeria, but does not include an agency in Nigeria unless the agent has, and
habitually exercises a general authority to negotiate and conclude contracts on
behalf of such company.

Where an insurance company carries on a life class and a general class
insurance business, the funds and books of account of one class shall be kept
separate from the other as though one class does not relate to the other class
and the annual tax returns of the two classes of insurance business be made
separately.

For each class of insurance business, where there are more than one type of
insurance (products) in the same class, they form one type of business and the
loss of one shall be allowed against the income from another type of insurance
business but the loss shall be available to be carried forward against profit from
the same class of insurance business, and such loss can be carried forward for
a maximum of 4 years.

(e) Reinsurance business
The assessable profit and tax liability of a company carrying on reinsurance business is
determined as follows:

Gross premium X
Less premium returned on cancelled policies )

Net premium XX
Add:

Investment income X

Fees and commission income X

Rent received X
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Estimated insurance claims for previous year, for

example, re-insurance claims X XX
Gross income XX
Less non-taxable income (if any) (x)
Net income XX
Less:

Reserve for unexpired risk calculated on time
apportionment basis X
Re-insurance premium paid X
Commission X
Other allowable management expenses X
Insurance claims and outgoings:
Actual total claims expenses (a) X
Add estimated total claims expenses (b) X
Total claims and outgoings claimable (a + b) X X (x)
XX
Add: Transfer to general reserve
(i) General reserve < minimum authorised Capital
50% of gross profit X
Or
(i) General reserve > minimum authorised capital
Restricted to 25% of gross profit X (xx)
Assessable profit XX
Less loss b/f (if any) X
Relief X X
X XX
Add balancing charge (if any) X
XX
Less capital allowance (x) X
Total profit XX

Tax payable shall be the higher of:

Tax @ specified rate of total profit computed, taking into
consideration the gross income; or

Tax paid on 0.5% of gross premium

Notes:

e Under re-insurance business, any unutilised part of both the actual and the estimated
claims and outgoing expenses in any year, shall be added back to the total profits of the
following year.

e The above minimum tax of 0.5% has been reduced to 0.25% for tax returns prepared and
filed for any year of assessment falling due on any date between January 1, 2020 and
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December 31, 2021, both days inclusive.

()  Additional information to be filed or records to be kept by insurance business

An insurance company that engages the services of an insurance agent, a loss adjuster
and an insurance broker shall include in its annual tax returns, a schedule showing the
names and addresses of insurance agents, loss adjusters and an insurance brokers,
the dates their services were employed and terminated and payments made to them.

An insurance company shall maintain details and schedule of policies or risks accepted in a
given year and the computation of un-expired risks associated with them. The schedule should
include the name of the policy holder, type of policy, period of the policy, amount of the
premium and expired risk computed there from.

A schedule detailing the specific items making up the estimated amount of outstanding claims
and outgoings shall be prepared, by insurance companies.

Insurance companies shall maintain a schedule of estimated claims and outgoings that
constitute the amount deducted every year.

(9) Recent changes introduced by Finance Act, 2019 and Finance Act, 2020

()  Definitions
¢ Investment income - section 16(6) of CITA (as amended)
‘Investment income” for the purpose of taxation of a life insurance company
means “income derived from investment of shareholders’ funds”.

+» Gross premium and gross income - section 16(13) of CITA (as amended)
For the purpose of section 16(12) — minimum tax computation:

X “Gross premium” means “the total premiums written, received and
receivable excluding unearned premium and premiums returned to the
insured”; and

X2 “Gross income “ means “total income earned by a life insurance

business including all investment income (excluding franked investment
income), fees, commission and income from other assets but excluding
premium received and claims paid by reinsurers”.

Gross income may also include other incomes, such as annuities, commission
received, rent, as well as surplus arising from actuarial revaluation of the reserve
for the unexpired risk account or life fund account transferred to profit or loss
account for distribution.

(i) Minimum tax payable

Section 16(12) of CITA (as amended), provides that the tax payable by any insurance
company for any year of assessment shall not be less than:

e 0.5% of the gross premium for non-life insurance business; and

e 0.5% of gross income for life insurance businesses.

Provided, that all applicable minimum tax under this section shall be reduced to
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0.25% for tax returns prepared and filed for any year of assessment falling due on
any date between January 1, 2020 and December 31, 2021, both days inclusive.

(iii)  Losses can be carried forward indefinitely
Section 16(7) of CITA (as amended), allows insurance companies to carry forward
losses indefinitely.

(iv) Others
+» Based on section 16(8) of CITA (as amended), any insurance company
other than a life insurance company shall be allowed for deductions from its
premium, the following reserves for tax purposes:

«»  Reserve for unexpired risks calculated on a time apportionment basis of the
risks accepted in the year instead of the old basis determined on a
percentage consistently adopted by the company; and

++ Outstanding claims and outgoings, an amount equal to the total estimated
amount of all outstanding claims and outgoings, provided that any amount
not utilised towards settlement of claims and outgoings shall be added to the
total profits of the following year instead of the old provision which was based
on a percentage (25%) of total premium.

¢ Based on section 16(9)(c) of CITA (as amended), a life insurance business
shall now deduct all normal allowable business outgoings from its investment
income and other incomes, and no restriction on a certain percentage (20%)
of gross income shall be available as total profit of the company for tax
purposes.

lllustration 9.1

An extract from the financial statement of Insurance PLC for the year ended December 31, 2020
shows the following:

Reserve for un-expired risk brought forward from 2019 - N2,000,000

Reserve for expired risk as at December 31, 2020 - N5,000,000

The un-expired risk that is attributable to the risk accepted in the year is N3,000,000 (N5,000,000 -
N2,000,000).

Estimated Amount of Outstanding Claims and Outgoings

The amendment allows for an estimated amount of outstanding claims and outgoings during a
given year, thereby repealing the old provision which was based on a percentage of total premium.

The amount of the estimated outstanding claims include verified but unpaid claims and an
estimate for unverified claims received for the accounting period. The amount of estimated claims
and outgoings made in one year shall be allowed as a deduction in that same year and added to
the assessable profits of the immediate following year. As such, any shortfall or excess of
estimated claims and outgoings is adjusted for.
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NOTE:

Estimated amount of outstanding claims and outgoings must be supported with detailed schedule

of specific items making up the total.

Illustration 9.2

An extract from the tax returns of XYZ Ltd. for YOA 2020 and 2021 show the following:

Estimated claims and outgoings

Actual claims and outgoings for the year

Net Profit before claims

The assessable profits are computed as follows:

For 2020 year of assessment:

Net Profit
Less: Actual claims and outgoings
Estimated claims and outgoings

Assessable Profit
For 2021 year of assessment:
Net Profit
Add: Estimated claims and outgoings (2020)

Less: Actual claims and outgoings

Estimated claims and outgoings (2021)

Assessable Profit

NOTE:

2020
N
7,000,000
4,000,000
12,000,000

N

12,000,000
4,000,000
7,000,000

5,000,000
3,500,000

2021
N
3,500,000
5,000,000
9,500,000

N

11,000,000
1,000,000

9,500,000
7,000,000
16,500,000

8,500,000
8,000,000

Insurance companies should maintain a schedule of estimated claims and outgoings that

constitute the amount deducted every year.

Minimum Tax Computation for Non-Life Insurance Business

Section 16 (12)(a) of CITA, prescribes a fixed percentage of 0.5% of the gross premium as

minimum tax for non-life insurance business.

Gross Premium

For the purposes of minimum tax, the gross premium for non-life business is the total of premium
received and receivable (excluding premium returned to the insured) before any other deduction

whatsoever.

lllustration 9.3

ABC Insurance PLC has the following extract from its financial statement for the period 2019:

Total Premium Written
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2,000,000
1,000,000

Premium Paid on Reinsurance
Premium Returned to Insured

Compute the Minimum tax payable

Solution: N
Gross Premium Written 11,000,000
Less: Premium Returned 1,000,000
Gross Premium Liable to Min. Tax 10,000,000

Min. Tax. =0.5% x 10,000,000 50,000

(h) Format for Computing Non-Life Insurance Business Tax

This format may be used as a guide for the computation of CIT of Non-Life Insurance Businesses.

TOTAL PREMIUM WRITTEN
LESS: PREMIUM RETURNED (CANCELLED INSURANCE POLICIES)
NET PREMIUM
ADD:
ESTIMATED INSURANCE CLAIMS FOR PREVIOUS YEAR (IF ANY)
INVESTMENT INCOME
FEES AND COMMISSION
RENT RECEIVED

OTHER INCOME
NET INCOME

LESS: NON-TAXABLE INCOME (IF ANY)
NET TAXABLE INCOME

LESS:
RE-INSURANCE PREMIUM PAID

RESERVE FOR UNEXPIRED RISK

TAX ALLOWABLE OUTGOINGS
INSRUANCE CLAIMS: - ACTUAL FOR THE YEAR
- ESTIMATED FOR THE YEAR
ASSESSABLE PROFIT

LESS: LOSS BROUGHT FORWARD (IF ANY)

ADD BALANCING CHARGE
LESS: CAPITAL ALLOWANCES

TOTAL PROFIT
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N N
XXXXXXXX
XXX
XXXXXXX
XXXXXXX
XXXXXXX
XXXXXXX
XXXXXXX
XXXXXXX XXXXXXX
XXXXXXX
(XXXXXXX)
XXXXXXXX
XXXXXX
XXXXXX
XXXXXX
XXXXXX
XXXXXX (XXXXXX)
XXXXXXXX
XXXXXX
XXXXXXXX
XXXXXXX
XXXXXXX
XXXXXXXX



COMPANIES INCOME TAX @ 30% OF TOTAL PROFIT (A) XXXXXXXX
MINIMUM TAX @ 0.5% OF GROSS PREMIUM (B) XXXXXXX
COMPANIES INCOME TAX IS THE HIGHER OF (A) and (B) XXXXXXXX

() Life assurance business
A “new subsection 16(6)” was inserted into CITA which defines “investment income” as ‘income
derived from investment of shareholders' funds”.

A new subsection 16(12) was also introduced into the Act which prescribes a fixed percentage of
0.5% of gross income as minimum tax for a life assurance business.

()  Grossincome

For the purposes of minimum tax computation, gross income of company engaged in life
assurance business includes all investment income, fees, commissions and income from other

sources or assets.

(k) Format for Nigerian life assurance business tax computation

Based on the new provisions introduced in the amendment, this format may be used as a guide for

the computation of CIT payable by Life Insurance Businesses.

N N
INVESTMENT INCOME XXXXXXX
ADD:
FEES AND COMMISSION INCOME XXXX
DIVIDEND DISTRIBUTION OF ACTURIAL OR OTHER REVALUATION XXXX
ANY OTHER INCOME XXXX XXXXX
GROSS INCOME XXXXXXX
LESS:
GENERAL RESERVE FUND: XXXXX
SPECIAL RESERVE FUND - THE HIGHER OF: -
1% OF GROSS PREMIUM XXXXX -
10% OF TOTAL PROFIT XXXXX XXXXX
TAX ALLOWABLE NORMAL BUSINESS OUTGOINGS XXXXX (XXXXX)
(XXXXX)
ASSESSABLE PROFIT XXXXXX
ADD BALANCING CHARGE XXXXX
LESS: CAPITAL ALLOWANCES (XXXXX)
TOTAL PROFITS XXXXXXX
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COMPANIES INCOME TAX @ 30% OF TOTAL PROFIT (A)

XXXXXXX

MINIMUM TAX @ 0.5% OF GROSS INCOME

(B)

XXXXXXX

COMPANIES INCOME TAX IS THE HIGHER OF (A) and (B)

XXXXXXX

illustration

Zen Insurance Co. Plc is a company engaged in both life and other insurance
businesses. The draft IFRS account of the company for the year ended December
31,2020, disclosed the following information:

(a) Statement of profit or loss

For year ended December 31, 2020

Gross premium written
Gross premium income
Re-insurance premium

Net premium income
Fees and commission income
Net underwriting income

Claims expenses
Re-insurance claims

Change in contract liabilities
Net claims expenses

Underwriting expenses:
Acquisition expenses
Maintenance expenses
Total underwriting expenses

Underwriting profit/(loss)
Investment income
Other operating income
Total investment income

Impairment charges
Net fair value gain /
loss on investment properties
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Life Non-life
business Business

N'000 N’000
22,000 150,000
22,000 150,000
0 (58,000)
22,000 92,000
2,500 6,300
24 500 98,300
(12,500) (24,000)
6,000 15,000

700 2,300

(5,800) (11,300)
(300) (1,400)
(1,550) (4,330)
(1,850) (5,730)
16,850 81,270
5,800 12,600
1,800 3,800
7,600 16,400
(450) (1,330)
220 680

167

Reinsurance

business Total
N'000 N’000
78,000 250,000
78,000 250,000
0 (58,000
78,000 172,000
4200 13,000
82,200 135,000
(21,000) (57,500)
0 21,000
0 (1,600)
(21,000)  (38,100)
(990) (2,690)
(1,800) (7,680)
(2,790)  (10,370)
58410 156,530
13,700 32,100
2,400 8,000
16,100 40,100
(1,080) (2,860)
340 1,240




Issued and paid-up
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Net operating income 7,370 15,750 15,360 38,480

Expenses:

Administrative expenses (3,900)  (18,000) (9,500) (31,400)

Other operating expenses (880) (1,100) (1,420) (3,400

Total expenses (4,780)  (19,100) (10,920) (35,800)

Result of operating activities 19,440 77,920 62,850 160,210

Interest expenses (3,600) (7,500) (4,800) (15,900)

Profit or (loss) before taxation 15,840 70,420 58,050 73,310

(b) Statement of financial position
For the year ended December 31, 2020
Life Non-life Reinsurance
Business  business Business Total
N N N N

Assets:
Cash and cash equivalent 900,000 1,660,000 1,220,000 3,780,000
Financial assets 1,600,000 2,800,000 2,300,000 6,700,000
Trade receivable 28,000 52,000 44,000 124,000
Other receivables 1,400 4,600 750 6,750
Investment in subsidiary 0 3,500 0 3,500
Intangible assets 22,000 14,900 26,000 62,900
Property, plant and
Equipment 1,200,000 3,550,000 2,400,000 7,150,000
Statutory deposits 300,000 500,000 400,000 1,200,000
Total assets 4,051,400 8,585,000 6,390,750 19,027,150
Liabilities:
Insurance contracts
Liabilities 1,300,000 5,280,000 1,520,000 8,100,000
Investment contract
Liabilities 800,000 1,180,000 1,020,000 3,000,000
Trade payable 11,200 18,800 16,000 46,000
Other payables 600 1,200 130 1,930
Employee benefit
Liabilities 520 680 550 1,750
Total liabilities 2,112,320 3,480,680 2,556,680 11,149,680
Equity



share capital 1,200,000

Share premium 1,800,000
General reserve 2,600,000
Contingency reserve 400,000
Retained earnings 1,877,470
Shareholders’ funds 7,877,470
Total liabilities and reserves 19.027.150

Additional information:

() The company distributed & 3,500,000 surplus arising from actuarial revaluation of
life fund.

(i) Administrative expenses include depreciation:

Life business Non-life business Reinsurance business
N'000 N'000 N'000
960 1,200 1,050

(i)~ Premium written from non- life business and reinsurance business include & 15,000,000
and N13,600,000 from general insurance.

(iv)  Net liability on life policies as at December 31, 2020, was #&1,298,000.

(v)  Capital allowances agreed with the relevant tax authority are as follows:

Life business Non-life business Reinsurance business
N’000 N’000 N’000
250 800 650

(vi) Investment income includes:

Life business Non-life business Reinsurance business
N'000 N'000 §N'000
Dividend (gross) 1,200 3,000 5,500
Interest on fixed 3,300 7,600 6,900
Deposit
Debenture interest 1,300 2,000 1,300
2,800 12,600 13,700

(vii) The provision for unexpired risk includes:

Life business  Non-life business Reinsurance business
N’000 N’000 N’000

Balance b/f 900 3,000 1,220
Balance c/f 1,300 5,280 1,520

(viii) The balance of the life fund account as at December 31, 2012, was #&1,100,000.
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(ix)  The minimum authorised capital of the company is the same as the paid up
capital.

(x)  The estimated claims and outgoings omitted in arriving at the profit before tax
for the year is as detailed below:

Life business Non-life business Reinsurance business
§N'000 N'000 N'000
Estimated claims 14,500 35,000 30,500
14,500 35,000 30,500

Required:
Compute the company’s tax liability for the relevant tax year.

(1) Zen Insurance Co. Plc
Computation of tax liability For 2021 assessment year

(@) Life business

N'000 N'000 N'000
Investment income:

Interest on fixed deposit 3,300

Debenture interest 1,300 4,600
Other income:

Fees and commission income 2,500
Other operating income 1,800
Actuarial revaluation surplus distributed 3,500
Gross income 12,400
Deduct:

()  General reserves 2,600

Add life fund alc 1,100

Total of general reserve and life fund. 3,700

Net liability on policies 1,298

.. Amount claimable restricted to

maximum of net liabilities on policies. 1,298 1,298

(i)  Special reserve

The higher of:

1% of gross premium — & 22,000 x 1% or 220

10% of net profit — & 15,840 x 10% 1,584 1,584

(i)  Other allowable management expenses:

Administrative expenses- (N3,900 — N960) 2,940

Interest expense 3,600

Other operating expenses 880 7,420 (10,302)
Assessable profit 2,098
Less: Capital allowance _ 250
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Total profit 1,848
Tax payable shall be the higher of:
(a) Tax @ 0% on total profit or N0.00
(b) Tax paid on 0.25% of gross income - Not applicable N0.00
.. Tax payable is (a) N0.00
Education tax @ 2% of assessable profit - Not applicable N0.00
((b) Non-life business |
8000 |[M'000  |N°000
Premium written ‘ 150,000 I
Less:
Premium returned on cancelled policies (0)
\ Re-insurance premium 58,000
Gross premium 92,000
Add:
\ Interest income: 7,600
\ Fees and commission income 6,300
Other investment income — Debenture interest 2,000
Other income 3,800
Re-insurance claim 15,000 34,700
Gross income 126,700
Less: Reserve for unexpired risk calculated on time
apportionment basis (N5,280-N3,000) 2280
124,420
Less Allowable expenses:
Administrative expenses
- (W 18,000 — & 1,200) 16,800
Other operating expenses 1,100
Actual total claims expenses 24,000
Add: Estimated total claims 35,000
Total claims and outgoings claimable 59,000. 59,000\
|
Interest expense 7,500 84,400
Assessable profit 40,020
Less :Capital allowance 800
Total profit 39,220

\Tax payable shall be the higher of:
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Tax paid as per total profit computed

& 39,220,000 x 30% or 11,766,000
Tax paid on 0.25% of gross premium

& 92,000,000 x 0.25% 230,000
Therefore, tax payable is N11,766,000
Education tax @ 2% of AP (N40,020,000 x 2%) N 800,400
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() Reinsurance business:

Gross premium

Less : Premium returned on cancelled policies

Net premium

Add:

Interest income:

Fees and commission income
Debenture interest

Other operating income
Gross income

Less: reserve for unexpired risk calculated on
time apportionment basis (N1,520-N1,220)

Less: Allowable expenses:
Administrative expenses

- (9,500 -~ 1,050)
Other operating expenses

Actual total claims expenses

Add: Estimated total claims

Total claims and outgoing claimable.
Interest expense

Less: Transfer to general reserve
(i) General reserve < minimum authorised
capital (50% of gross profit)

Or
(ii) General reserve > minimum authorised

capital (25% of gross profit) & 58,410 x 25%

Assessable profit
Capital allowance
Total profit

Tax payable shall be the higher of:

Tax payable at 20% of total profit (N11,077,500 x 20%)

#4000

21,000
30,500
51,500

Tax paid on 0.25% of gross premium (& 78,000,000 x 0.25%)

Therefore, tax payable is

Education tax @ 2% of assessable profit (N11,727,500 x 2%)
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N'000  N000
78,000
_ ()
78,000
6,900
4,200
1,300
2,400 14,800
92,800
(300)
92,500
8,450
1,420
51,500
4,800
(66,170)
14,602.5
11,7275
650
11,0775
N2,215,500
N195,000
N 2,215,500
N234,550



(d) Zen Insurance Co. Plc Summary of tax
liabilities For 2021 assessment year
Life Non-life Reinsurance

business business business Total

N'000 §N'000 §N'000 §N’'000
CIT payable 0.00 11,766 2,215.5 13,981.50
Education tax 0.00 800.4 234.55 1,034.95
Total tax payable 0.00 12,566.4 2,450.05 15,016.45

Notes:

(i)

(i)

(i)

Under life insurance, section 16 (9) (a) provides for the deduction from the investment
income of a life insurance company, an amount which makes a general reserve and fund
equal to the net liabilities on policies in force at the time of an actuarial valuation. The
implication of this is that the amount deductible as general reserve and fund shall for no
reason be more than the amount of net liabilities on policies, that is, restricted to the
maximum of net liabilities in force yearly.

In the light of the above, N1,298,000 was deducted from the investment income of the life
business of Zen Insurance Co. Plc, being the net liabilities on policies as at December 31,
2020.

Under non-life insurance business and re-insurance business (being a non-life business),
section 16 (8) (a) provides for the deduction of a reserve for unexpired risks, calculated on
a time apportionment basis of the risks accepted in the year. The implication of this
provision is that a reserve for unexpired risk can only be claimed on actual risks accepted
in a year, that in the light of the above, the reserve for unexpired risk deducted from the
gross income of Zen Insurance was N2,280,000 that is, (N5,280,000 less N3,000,000) for
non-life business and N300,000 that is, (N1,520,000 less N1,220,000) for reinsurance
business, each amount being the actual reserve for unexpired risk for the year.

Also, under non-life insurance business and re-insurance business, section 16 (8) (b)
provides for the deduction of outstanding claims and outgoings. Essentially, the Act
provides that an amount equal to the total estimated amount of all outstanding claims and
outgoing shall be deducted but provided that any amount not utilized towards settlement
of claims and outgoings shall be added to the total profits of the following year.

The implication of this is that what is allowed as deductible for outstanding claims and
outgoings in any year shall be the total of both the actual and estimated claims and
outgoings and that any amount unutilised (being either the total or a part of the estimated
claims and outgoings) should be added back to the profits of the following year. This trend
is expected to continue on a yearly basis.

Therefore, based on the above provision, the total amount of claims and outgoings applied
under non-life insurance was N59,000,000, that is, N24,000,000 + N35,000,000; while the
amount unutilised that will be added back to the profit of 2022 YOA is N35,000,000 (being
the total unutilised estimated claims and outgoings in 2021).

Also, the total amount of claims and outgoings applied under re-insurance business was
N51,500,000, that is, N21,000,000 + N30,500,000; therefore, the amount unutilised that
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9.4
(a)

(b)

(c)

U)

Thel

will be added back to the profit of 2022 YOA is N30,500,000 (being the unutilised total
estimated claims and outgoings under re-insurance business in 2021).

(iv)  The applicable companies income tax rates used are in line with the provision of section
40 of CIT Act 2004(as amended).

Essentially, 0% was the companies income tax rate applied on the total profit of life
business, whilst 30% and 20% rates of tax were applied to the total profits of non-life
business and reinsurance business, respectively, taking into consideration their gross
incomes.

Taxation of banks
Interests on loans earned by banks

Banks are liable to tax under the provisions of Companies Income Tax Act (CITA) (as amended)
and taxation of banks are computed like any other company liable to tax under CITA. However,
the following interests earned by the banks shall be exempted from tax:

(i) Interest on loan granted for primary agricultural production shall be exempted from tax provided
the moratorium is not less than 12 months and the rate of interest on the loan is not more than
the base lending rate at the time the loan was granted, refinanced or otherwise restructured;

(i) Interest on loan for fabrication of any local plant and machinery provided the moratorium is not
less than 12 months and the rate of interest on the loan is not more than the base lending rate at
the time the loan was granted, refinanced or otherwise restructured;

(i) Any interest on loan to a company engaged in providing working capital for any cottage industry
provided the moratorium is not less than 12 months and the rate of interest on the loan is not
more than the base lending rate at the time the loan was granted, refinanced or otherwise; and

(iv) Interest on loan granted for the purpose of manufacturing goods for export provided that a
certificate is issued by the Nigerian Exports Promotions Council stating that the level of export
specified has been achieved by the company. In addition, the Nigerian Exports Promotions
Council must certify that the goods exported are not less than 50% of the goods produced and
that they were not re-exported to Nigeria.

Other exempt income of banks These include:

()  Government bonds: interest received by banks on federal and state government development
loan stocks or bonds are exempted from tax.

(i) Interest received on corporate bonds

(iiiy  Treasury bill discount income

(iv)  Foreign placement: Interests earned by banks on foreign placements and brought into Nigeria in
convertible currency are exempted from tax.

(v)  Dividend income: dividend income treated as franked investment income.

(vi)  Disposal of securities: gain from disposal of investment in stocks/securities.

Disallowable bank expenses or provisioning

These include:
Increase in provision on performing loans;

nstitute of Chartered Accountants of Nigeria

175



i) Increase in provisions on other assets or account receivable;
iii) Increase in provisions on advance under finance lease;
iv) Increase in provisions for diminution in the value of investments;

vi) Increase in provisions for gratuity; and

9.5

(
(
(
(v) Increase in provisions for off balance sheet engagement;
(
(vii) Unrealised exchange loss.

Taxation of Unit Trust Scheme

Under the provision of the Companies Income Tax Act as amended to date, a unit trust scheme is
established for the purpose of providing facilities for the participation of the public as beneficiaries
under a trust, in profits or income arising from acquisition, holding, management or disposal of
securities or any other property whatsoever. In respect of income arising to the trustees of an
authorised unit trust, the following shall have effect:

As if the trustee were company whose business consist mainly in the making of investment and
principal part of which income is derived thereof;

As if the right of the unit holders were shares in the company; and

As if so much of the income accruing to the trustee as is available for payment to the unit holders were
dividends on such shares.

d) The adjusted profit of a unit trust scheme is obtained by deducting management expenses and the

unit trust manager’s remuneration from investment income.

Format

Investment income X

Other taxable income

XX

I>x<

Deduct:

Trust manager’s remuneration X

Management expenses X

Other allowable expenses

1>
£
>

Adjusted profit XXX

Capital allowance

>

Relieved (x) (x)

Unrelieved capital allowances c/f X

Total profit (XX)

9.6

Real estate investment companies that are approved by SEC under REIS
(a) Definition
‘Real estate investment company (REIC)” means a company duly approved by the
Securities and Exchange Commission to operate as a real estate investment scheme
(REIS) in Nigeria.
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(b) Statutory provisions
The regulations of real estate investment companies (REIS) in the Nigeria capital market
include the provisions of the Investment and Securities Act 2007, the Securities and
Exchange Commission Rules 2017, and other extant laws and regulations.

(c) Nature of business

REIS are investment vehicles which pool funds from investors comprising individuals,
companies, pension funds, associations, etc. for investments in real estate as an asset
class.

REIS are usually established to acquire, develop and hold portfolios of real estate assets,
and do not generally hold single assets. They primarily engage in and invest in income
generating real estate asset or real estate related asset.

Some REIS are structured to invest in specific property types whilst others focus their
investments based on geographic location.

(d) Income of REIC
There are four broad classifications for the income of REIC, namely:

(i) Rental income;

i Dividend from another REIC;

i) Gains from disposal of assets; and

iv) Others, for example, fees and other income not related to REIS.

(e) Taxation of the income of REIC

(i) Dividend and rental income of REIC earned under a REIS
% Section 19 of CITA (as amended)

This section relates to dividend as a basis for computing companies income tax due
to no total profits or total profits are less than the amount of dividend paid. Rental
and dividend income made by a REIC distributed to its shareholders under a REIS
are exempt from section 19 of CITA. Put differently, the rental and dividend income
redistributed to its shareholders shall be deducted from the total dividend paid in
order to arrive at the net amount of dividend to be considered for the purposes of
section 19 of this Act.

It is apposite to state that for a dividend paid out by a REIC to be considered a
redistribution under a REIS, the redistribution to shareholders must not be less than
75% of the rental or dividend income, and such redistribution must be done not later
than 12 months after the end of the financial year in which the rental or dividend
income was received by the REIC.

%+ Section 23 (1) (s) of CITA (as amended)
Dividend and rental income received by a REIC under REIS are exempted from
further tax in the hand of the company. Simply put, the gross amount of each of
these incomes is treated as non-taxable income because the income is regarded as
received on behalf of its shareholders.
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9.7

(a)

In computing the assessable profits of a company, rental and dividend income will be
deducted from the profits, if already included in same.

To qualify for this exemption, the REIC must ensure that:

A minimum of 75% of dividend and rental income received is redistributed as
dividend to the shareholders; and

Such distribution is made not later than 12 months after the end of the financial
year in which the dividend or rental income was earned.

Any rental or dividend income not distributed is chargeable to tax.

R/
L X4

R/

K/

Section 24(1)(k) of CITA (as amended)
Dividends or mandatory distributions made by a REIC to its shareholders under REIS
are allowable deduction for tax purposes.

Given the fact that dividend or mandatory distribution made by a REIC to its
shareholders is an expense relating to an exempt income, it shall not be allowed as a
deduction in computing the company’s assessable profits.

It is pertinent to state that rental or dividend income received by a REIC will be
treated as a taxable income, if the conditions stated in section 23(1)(s) of the Act is
not met.

Section 80 of CITA (as amended)

Under section 80 of CITA, any distribution or dividend paid to a REIC pursuant to
REIS shall not be subject to deduction of withholding tax. Based on the foregoing,
such payment shall not be regarded as franked investment income unless when such
payment is made to a REIC is not under a REIS.

Section 80(5)(6) of CITA (as amended)

A REIC is expected to withhold tax at the rate of 10% and remit same to the relevant
tax authorities when a distribution or dividend is paid except such shareholder is a
REIC under a REIS.

(ii) Gains from disposal of assets, fees, and other income not related to REIS

These incomes are not tax exempt as they are taxable in accordance with the provisions
of the relevant tax laws.

Primary agricultural production

Definition

Section 11(4) of CITA (as amended) defines “primary agricultural production” as:
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(i) “Primary crop production comprising the production of raw crops of all  kinds, but
excluding any intermediate or final processing of crops or any other associated
manufactured or derivative crop product;

(i) Primary livestock production comprising the production of live animals and their
direct produce such as live or raw meat, live or raw poultry, fresh eggs and milk of
all kinds, but excluding any other associated manufactured or derivative livestock
product;

(iii) Primary forestry production comprising the production of timber of various kinds
such as firewood, charcoal, uncultivated materials gathered and other forestry
products of all kinds, including seeds and saplings, but excluding the intermediate
and final processing of timber and any other manufactured or derivative timber
product; and

(iv) Primary fishing production comprising the production of fish of all kinds, including
ornamental fish, but excluding any intermediate and final processing of any other
manufactured or derivative fish product.

(b) Tax incentives

Small and medium-sized companies engaged in primary agricultural production shall be
granted:

(i) Pioneer status for an initial period of 4 years and an additional period of 2 years,
subject to satisfactory performance; and

(ii) A reduction in import duty on tractors from 35% to 5%.

To enjoy these tax incentives, these companies are expected to apply to the President
through the Minister for Trade, Industry and Investment.

9.8 Tax implications of the operation of the regulated securities lending transactions (‘SEC
Lending’) in Nigeria

(a) Definitions and nature of transaction
(i) Definition of regulated security lending transaction

Section 105 of CITA, having been amended by the Finance Act, 2019, “regulated
securities lending transaction” means any securities lending transaction
conducted in accordance with rules made by Securites and Exchange
Commission.

(i)  Other definitions
e ‘“lLender’ means an authorised lender in a regulated securities lending
transaction.

e ‘“‘Borrower’” means an authorised borrower in a regulated securities lending
transaction.
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e ‘“Lending agent” means any person authorised by the Securities and Exchange
Commission to function as a go-between for the performance of a regulated
securities lending transaction.

e “Compensating payments” means any payments made in lieu of interest or
dividend in accordance with a regulated securities lending transaction.

e “Dividend” means compensating payments received by a lender from its
authorised agent or borrower in a regulated securities lending transaction if the
fundamental transaction giving rise to the compensating payment is a receipt of
dividends by a borrower or any shares or securities received from its approved
agent or a lender in a regulated securities lending transaction.

(b) Relevant regulatory provisions
The provisions of the Investment and Securities Act, Securities and Exchange
Commission Rules 2013 (as amended) and other extant laws and regulations control the
operation of SEC lending in the Nigerian capital market.

The taxation of SEC lending transactions is influenced by CITA and other relevant tax

laws.
(c) Income

Income under a SEC lending covers the following:

(i) Dividends;

(ii) Interests;

(iii) Securities lending fees or any other right or reward arising from the securities
loaned;

(iv) Rights;

(V) Bonus; and
(vi) Redemption benefits.

(d) Taxation of a SEC lending based on the provisions of CITA (as amended)

(i) Dividend and interest received
The relevant provisions of the Act as they apply to dividend and interest received
are as follows:

e Section 9 of CITA (as amended)
Under section 9(1) (c) of the Act, gross dividend and interest received by a
lender and borrower, being income, are taxable.

e Section 23 of CITA (as amended)
Despite the provision of section 9 (1) (c) of CITA which regards gross dividend
and interest received by a lender and borrower as taxable, section 23(1)(t) and
(u) of the Act, provides that dividend received by a lender from a borrower or
by an agent from a borrower under SEC Lending is a franked investment
income, hence it is not subject to further tax in the hand of the lender.

Given the provisions of section 23(1) of the Act, interest received by an agent
from a lender under SEC lending is tax exempt in the hand of the agent.

The Institute of Chartered Accountants of Nigeria

180



o Section 24 of CITA (as amended)
Interest paid by a lender to an agent or a borrower under a SEC Lending is an
allowable deduction under section 24(1)(1) of the Act.

e Section 27 of CITA (as amended)
Dividend generated by a borrower, and paid to an agent or lender under SEC

Lending will not be an allowable deduction to the borrower in accordance with
section 27(1) (1) of the Act.

e Section 78 of CITA (as amended)
The interest received by a borrower from a lender is liable to withholding tax
deduction as provided under section 78 of the Act.

Where the borrower receives beneficial interest from the lender through the
agent, the responsibility to deduct withholding tax rests with the agent.

Where the agent remits interest to the borrower, the agent is to deduct
withholding tax.

e Section 80 of CITA (as amended)
Under this section of the Act, payment of a dividend from a borrower to an
agent shall not be subject to deduction of withholding tax.

(ii) Fees, rights, bonuses and other benefits
Under section 9(1)(h) of CITA, rights, bonuses, profits, fees and other benefits
received by a borrower or lender under a SEC Lending are taxable income.

(e) Income received by an individual under a SEC Lending

Given the fact that the above stated exemptions and concessions provided in CITA
relate to persons taxable under CITA, dividend and interest received under SEC
Lending by individuals are not tax exempt.

(f) Relevance of Stamp Duties Act to SEC Lending
The following documents and transactions are exempt from stamp duties:

(i) All documents issued by the SEC in relation to a SEC Lending;

(ii) Shares, stocks or securities returned to a lender or its recognised agent by a
borrower in accordance with the rules of SEC Lending;

(if)  Receipts given by any person under a SEC Lending; and

(iv) Shares, stocks or securities transferred by a lender to its agent or borrower in
furtherance of a SEC Lending.

9.9 Exemption of the profits of a Nlgerian company from tax in respect of goods
exported from Nigeria

In line with the provision of section 23(q) of CITA, the profits of any Nigerian company in
respect of goods exported from Nigeria is exempted from tax provided that the proceeds
from such exported goods are repatriated to Nigeria and are used exclusively for the
purchase of raw materials, plant, equipment and spare parts.
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9.10

(f)

(9)

The Finance Act, 2019 amended the criteria for tax exemption of profit in respect of goods
exported from Nigeria by inserting a paragraph stating that tax shall accrue
proportionately on the portion of proceeds from exported goods that are not utilised
exclusively for the purchase of raw materials, plant, equipment and spare parts.

Provision of the Nigeria Police Trust Fund (Establishment) Act, 2019, as it relates to
the levy of 0.005% of the net profit of companies operating in Nigeria

Nigeria Police trust fund levy was introduced to the Nigerian tax system in 2019 by virtue
of the provisions of the Nigeria Police Trust Fund (Establishment) Act, 2019 that was
enacted in 2019.

The objective of the Act is “to provide a legal framework for management and control of
the special intervention fund established under section 3 of the Act for the training and
retraining of personnel of the Nigeria Police Force and for the provision of state of the art
security equipment and other related facilities for the enhancement of the skills of the
personnel of the Nigeria Police in the handling of operational equipment and machineries”.

The Trust Fund is to operate for six years from the commencement of the Act and is
expected to cease at the expiration the period unless it is extended by an Act of the
National Assembly for any further period.

The Act established a fund known as the Nigeria Police Trust Fund which is a body
corporate with perpetual succession and a common seal, and may sue and be sued in its
corporate name.

The Trust Fund shall consist of:

An amount consisting of 0.5% of the total revenue accruing to the Federation Account;

A levy of 0.005% of the net profit of companies operating in Nigeria;

Any take-off grant and special intervention fund as may be provided by the Federal, State
and Local Government of the Federation;

Such money as may be appropriated to meet the objective of the Act by the National
Assembly in the budget;

Aids, grants and assistance from international, bilateral and multilateral agencies, non-
governmental organisations and the private sector;

Grants, donations, endowments, bequests and gifts, whether of money, land or any other
property from any source; and

Money derived from investment made by the Trust Fund.

The Trust Fund shall be utilised as follows:

(@)

(b)

For meeting the training and re-training needs of the personnel of the Nigeria Police Force
and its auxiliary staff within and outside Nigeria;

For the enhancement of the skills of the personnel of the Nigeria Police Force and its
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auxiliary staff for improved proficiency in the use of operational equipment and
machineries;

(c)  For the overall improvement, performance and efficiency in the discharge of the duties
and responsibilities of the Nigeria Police Force;

(d)  For the purchase of equipment, machineries, including operational vehicles for the Nigeria
Police Force;

(e)  For the construction of police stations, provision of living facilities, such as quarters or
barracks for the Nigeria Police Force;

(f)  To finance the procurement of books, instructional materials, training equipment for use at
Police Colleges and such other similar training institutions;

(9) To meet the cost of participation by the personnel of the Nigeria Police Force at seminars
and conferences relevant to, or connected with, policing or intelligence gathering; and

(h)  For such other purposes incidental to, or connected with, the attainment of objective of the
Act.

9.11 Chapter review

This chapter discusses tax procedures to be adopted for some companies classified as special
because of certain peculiarities. It also covers those salient points to take note in the
computations of tax as appropriate for insurance, shipping, air transport, courier, wireless
telecommunications companies, banks and unit trust scheme

The chapter also discusses the implications of Finance Acts, 2019 and 2020 on taxation of
insurance business, real estate investment companies, and securities lending transactions in
Nigeria.

9.12 Worked examples

9.121

Open-ended Questions

1. Habib Limited is a foreign company involved in air transport business. Its aircrafts
are used for cargo and passenger flights between Nigeria and Spain. The audited
financial statements for year ended December 31, 2020, revealed the following:

N N
Income for passengers flown from Madrid to Nigeria 4,425,600
Income for passengers flown from Nigeria to Madrid 3,397,250
Income from cargo loaded into aircraft other routes 2,260,000
Income from cargo freight from Nigeria to Madrid 3,375,000
) 13,457,850
Deduct: Operating expenses:
Depreciation 460,000
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Staff salaries 725,000

Use of airport facilities 87,000
Accommodation for airtime crew 28,500
Hotel bills for passengers 120,000
General provisions 35,000 1,455,500)
Operating profits 12,002,350

In addition to the above, capital allowances were agreed with the relevant tax authority as
175% of depreciation.

Required:
1. Compute the income tax liability for assessment year 202(Ignore minimum tax computation)

2. Explain the unique procedure for assessing non-Nigerian companies in Air and Sea
transportation business to tax in Nigeria.

3. According to Section 14 of CITA (as amended), specific provision has been put in
place for the taxation of some non-Nigerian companies.

Required:
4. Discuss these provisions.

5. Explain the differences in procedures for the assessment of Nigerian and non-
Nigerian life assurance companies.

9.12.2  Suggested solutions to open-ended questions
(1) Habib Limited

Income tax computation for 2021 assessment year

Global income
#13,457,850
Nigerian income (3,397,250 +3,375,00) 6,772,250
Global adjusted profit computation
N N

Net profit per account 12,002,350
Add: depreciation 460,000
General provision 35,000 495,000
Global adjusted profit 12,497,350

Computation of global adjusted profit (GAP) ratio;

GAP x 100
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GLOBAL INCOME 1

12,497,350 x 100 = 092.86%
13,457,850 1

vii)  Computation of Nigerian adjusted profit:
Gap Ratio X Nigerian income
=92.86% x N6,772,250
= N6,288,711

ix)  Capital allowance(175% of N460,000) = N805,000

x)  Computation of total profit: N
xi)  Nigerian adjusted profit 6,288,711
Less: capital allowance 805,000
Total profit 5,483,711
Tax payable as at 30% 41,645,113
2. The procedures are:

i) Determine the global income by aggregating all the incomes of the particular
company in the relevant year of assessment;

i) Determine the Nigerian income i.e. income on goods, mails, passengers,
etc shipped or carried out of Nigeria;

i) Compute the global adjusted profit (GAP) by applying the principle of trading profit
adjustment treating allowable and disallowable items of income and expenses;

iv)  Compute the global adjusted profit ratio using this formula;

Global adjusted profit 100
Global income X 1

v)  Compute the depreciation ratio using this formula:

Depreciation expenses charged in the accounts 100
Global income X 1

vi)  Compute Nigerian adjusted profit thus:
Gap ratio x  Nigeria income

vii)  Compute capital allowance relief thus:
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Depreciation ratio X Nigerian income

vii)  Determine the total profit;

N
Nigerian adjusted profit XX
Less capital allowance relief (xx)
Total profit XX
ix)  Determine tax payable by applying the applicable tax rate on the total profit in “h”
above
3. Section 14 of CITA (as amended), contains provisions regarding companies, other than

Nigerian companies, in shipping or air transport business.
The substance of that section is as follows:

(@)  The profits or losses of such company to be deemed to be derived from Nigeria is
the full profits or losses arising from the carriage of passengers, mails, livestock or
goods shipped, or loaded into an aircraft, in Nigeria. This does not apply to
passengers, mails, livestock or goods which are brought into Nigeria solely for
transshipment or for transfer from one aircraft to another or in either direction
between an aircraft and a ship. To the sums receivable in respect of passengers,
etc. carried in Nigeria asreferred to above, there shall be applied the following:

()  The ratio of profits or losses of an accounting period, before depreciation,
to the total sums receivable in respect of the business of the company; and

(i) The ratio of depreciation to the total sums receivable as certified by the tax
authority of any other country (where the Non-Nigerian company is
registered) to the satisfaction of the Revenue Service. This ratio shall
beapplied on the on the Nigerian income to arrive at the capital allowance
for the relevant tax year.

The amount arrived at shall be the full profits or losses which shall be liable to Nigerian
tax.

Note that this situation will apply where the Revenue is satisfied that the tax authority
of any other country computes and assesses on a basis not materially different from
that prescribed by the CITA of Nigeria.

@  Where the ratios referred to above cannot, for any reason, be satisfactorily applied,
the profits to be deemed to be derived from Nigeria may be computed on a fair
percentage on the full sum receivable in respect of the carriage of passenger, etc.
shipped or loaded in Nigeria. When this occurs, the company has within six years
to claim that its liability be recomputed on the basis of the ratios referred to above;
and

(b)  If the company fails to agree with the Revenue Service, the Revenue Service shall give
notice to the company of refusal to admit the claim and the provisions of CITA with
respect to objections and appeals shall apply accordingly with any necessary
modifications.

However, where there is agreement on the two ratios and the Nigerian Tax Authority is
convinced that Nigerian companies enjoy similar treatment in the country of the foreign
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company, the understated procedure shall be adopted to subject the company to tax.

4. The differences are in the process of determining the assessable profit of such
company for Nigerian tax purpose. This is represented as stated below:

The assessable profit and tax liability of a Nigerian company carrying on
life assurance business is determined as follows:

Nigerian company: The assessable profit and tax liability of a Nigerian company
carrying on life insurance business is determined as follows:

N N N
Investment income XX
Other income XX
Actuarial revaluation surplus distributed XX
Gross income XX
N N N
Deduct:
o i General reserves XX
Add life fund alc XX XX
less net liabilities on policies (x) X
iv. Special reserve
The higher of:
1 % of gross premium OR X
10% of net profit X X
v. Other allowable management X

(x) expenses

Assessable profit

Less capital allowance

Total profit

Tax payable shall be the higher of:

Tax paid as per total profit computed; and
Tax paid on 0.5% of gross income

Notes:
Annual transfer to special reserves would depend on whether the total reserves are
equal to or higher than the minimum statutory paid up capital.
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Also, the above minimum tax of 0.5% on gross income has been reduced to 0.25% on
gross income for tax returns prepared and filed for any year of assessment falling due
on any date between January 1, 2020 and December 31, 2021, both days inclusive.

(i)  Non-Nigerian company: The assessable profit of anon- Nigerian

company carrying on life assurance business is determined as follows:

N N
Investment income (see working1)
Less Agency commission in Nigeria
Allowable expenses in Nigeria
Fair proportion of head office expenses
Assessable profit

I>< X X X

< [

Working

Investment income:

Premium receivable in Nigeria X Global investment income
Global premium receivable of the company 1
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10.0

10.1

10.2

10.3

Taxation of investment income (Nigerian and non-Nigerian companies)

Purpose

After studying this chapter, readers should be able to:

(a) Discuss the basis of assessment of investment income; and

(b)  Compute the tax liability of persons earning investment income.

Introduction

Investment incomes are incomes received primarily from investment decisions. Investment decisions
include decisions such as purchase of shares, purchase of property for letting purposes, placement of
cash in fixed and other interest yielding accounts etc. The incomes that accrue as a result of the
investment decisions are called investment incomes and they include dividend, interest, royalty, rent,
etc.

Basis of assessment of investment income

The basis of assessment of dividend, interest, rent and royalty is the preceding year basis. The
assessable income from each year of assessment is the income of the year immediately preceding
the year of assessment.

Dividend Income

Dividend is the profits distributed by a company to its shareholders in proportion of their respective
shareholdings. However, the Personal Income Tax Act Cap C21 LFN 2004 (as amended) defines
dividend as:

(a) In relation to company not being in the process of being wound up or liquidated, any profits
distributed whether such profits are of a capital nature or not, including an amount equal to
the nominal value of bonus share, debentures or securities awarded to the shareholders; and

(b) In relation to a company that is being wound up or liquidated, any profits distributed, whether
in money or money’s worth or otherwise, other than those of a capital nature earned before or
during the winding up or liquidation.

Nigerian dividend

The income from a dividend distributed by a Nigerian company, shall be deemed to be derived from
Nigeria, and shall be the gross amount of that dividend before the deduction of any tax which the
company is required to deduct on payment thereof under the provisions of any law in force in Nigeria
at the relevant time imposing taxation on the profits of companies.

Nigerian dividends received by companies other than Nigerian companies

When dividends is received by a company that is neither a Nigerian company nor engaged in a trade
or business in Nigeria at any time during the year of assessment;

(c) No tax shall be charged on it for that year in respect of the dividend received by it from Nigerian

company apart from withholding tax.

(d) Where any dividend is paid out of profit for which no tax is payable due to no total profit or total profit

which are less than the amount of dividend which is paid, whether the recipient of the dividend is a
Nigerian company or not, the company paying the dividend shall be charged to tax at the prevailing
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10.4

companies income tax rate as if the dividend is the total profits of the company for the year of
assessment.

Undistributed profit of a Nigerian company deemed to be dividend

Any amount of undistributed profit of a Nigerian company which is treated as distributed under the
provisions of any law in force in Nigeria imposing tax on the profits of companies shall be deemed to
be income from a dividend accruing to any person who is a shareholder in the company in proportion
to his share in the ordinary capital thereof at the relevant time, and the income for the dividend be
taken for assessment in his hands shall be his due proportion thereof increased by such amount as
may be specified by the relevant tax authority in respect of tax deemed to be deducted at source.

The income from a dividend distributed by a Nigerian company shall be deemed to arise on the day

on which payment of that dividend becomes due.
Dividend exempted from tax
The following dividend incomes are exempted from tax:

(@) Dividend earned from abroad and brought into Nigeria by a Nigerian resident in convertible
currency and paid into a domiciliary account in a bank approved by the government;

(b)  Dividend paid to a person by a company incorporated in Nigeria if the equity participation of
the person in the company paying the dividend is either wholly paid for in foreign currency or
by assets brought into Nigeria between 1 January 1987 and 31 December 1992 and the
person to whom the dividend are paid own not less than 10 per cent of the equity shares of
the company. The dividend tax free period is 5 years if the company paying the dividend is
engaged in agricultural production within Nigeria or processing of Nigeria agricultural products
produced within Nigeria or production of petrochemicals or liquefied natural gas, and in any
other case, the tax free period is 3 years. The tax free period commences from the year of
assessment following the year in which the new capital is brought into Nigeria for the real
purpose of the trade or business in Nigeria of the company paying the dividend.

Relevant territory in which dividend paid by a Nigerian company arises

Where a dividend is distributed or paid by a Nigerian company, the dividend, whenever necessary,
shall be deemed to be derived from the territory in which the recipient of the dividend resides or,
where the recipient is not resident in Nigeria, the person shall be deemed to be a person resident
outside Nigeria and who derives income or profit in Nigeria. Dividend derived by a non-resident
person shall be deemed derived from the Federal Capital Territory.

Interest Income

The income from any interest on money lent by an individual, or executor, or a trustee, outside Nigeria
to a person in Nigeria (including a person who is resident or present in Nigeria at the time of the loan)
shall be deemed to be derived from Nigeria if:

(@) There is a liability to payment in Nigeria of the interest regardless of what form the payment
takes and wherever the payment is made;

(b)  The interest accrues in Nigeria to foreign company or person regardless of what form the
payment takes and wherever the payment is made.
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Interest from a source outside Nigeria

Where an individual is resident in Nigeria, the interest accruing to him from a source
outside Nigeria is liable to tax in Nigeria if such amount of interest is brought into or
received in Nigeria subject to double taxation provisions, if applicable.

Relevant territory in which interest paid by a Nigerian company arises

Where interest is paid by a Nigerian company, the interest, whenever necessary, shall be deemed to
be derived from the territory in which the recipient of the interest resides or, where the recipient is not
resident in Nigeria, the person shall be deemed to be a person resident outside Nigeria and who
derives income or profit in Nigeria. Interest derived by a non resident person shall be deemed derived
from the Federal Capital Territory.

Interest exempted from tax
The following interest incomes are exempted from tax:

(a) Interest accruing to a person on foreign currency domiciliary account;

(b) With effect from 1 January 1996, 100% of certain foreign incomes are exempted from
tax provided that such incomes are repatriated into Nigeria in convertible currency
and paid into a domiciliary account in a bank approved by government. Income falling
into this category includes interest earned from abroad and brought into Nigeria by a
Nigeria resident;

(c) Interest accruing to a person who is not resident in Nigeria as specified below:

()  The interest on a loan charged on the public revenue of the Federation and
raised in the United Kingdo

(i)  The interest on a bond issued by the Government of the Federation to secure
repayment of loan raised from the International Bank for Reconstruction and
Development under the authority of the Railway Loan (International Bank) Act;

(i) ~ The interest on any money borrowed by the Government of the Federation or
of a State on terms which include the exemption of interest from tax in the
hands of a non- resident person;

(iv) Where the Minister of Finance so consents, the interest on any moneys
borrowed outside Nigeria by a corporation established by a law in Nigeria upon
terms which include the exemption of such interest from tax in the hands of any
non-resident person; and,;

(v)  The interest on deposit accounts, provided the deposit into the account are
transfers wholly made up of foreign currencies (funds) to Nigeria on or after 1st
January 1990 through Government approved channels and the depositor does
not become non-resident after making the transfer while in Nigeria.

(d) Interest on any loan granted by a bank on or after 1 January 1997 to a person
engaged in:
(i)  Agricultural trade or business;
(i) The fabrication of any local plant and machinery; and
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(i) As working capital for any cottage industry established by the person under the
Family Economic Advancement Programme, if the moratorium is not less than
18 months and the rate of interest on the loan is not more than the base
lending rate at the time the loan was granted

10.5 Royalty
Royalty is a payment to an owner for the use of property, especially patents, copyrighted
works, franchises or natural resources. A royalty payment is made to the legal owner of a
property, patent, copyrighted work or franchise by those who wish to make use of it for the
purposes of generating revenue or other such desirable activities. In most cases, royalties are
designed to compensate the owner for the asset’s use, and are legally binding.

Income chargeable

Royalties are often expressed as a percentage of the revenues obtained using the owner’s
property, but can be negotiated to meet the specific needs of an arrangement. The use of
royalties is common in situations where an inventor or original owner chooses to sell their
product to a third party in exchange for royalties from the future revenues it may generate.

Royalty exempted from tax

Royalty earned from abroad and brought into Nigeria shall be exempt from tax, provided that
such income is brought in convertible currency and paid into a domiciliary account in a bank
approved by the Federal Government.

10.6  Rental Income
The gain or profit arising from other person for the use or occupation of any property is
chargeable to tax. Thus rental income is generally deemed to accrue to the recipient daily (i.e.
from day to day) over those periods covered by the payment.

Rent received in advance

If rent is received in advance, it will be spread over the period of the rent (provided the period
is not more than 5 years). However, if rent received in advance covering a period that is more
than 5 years, it will be spread for 5 years. Thus for tax purposes, the gains or profit arising
from rent of a property is ascertained by deducting only those expenses that were directly
incurred for the purpose of earning the income.

Allowable rental expenses
In computing the gain or profit from rental income for tax purposes, the following expenses
are allowable deductions:

(@)  Tenement rates or land use charge;
(b) Cost of collecting rent e.g. fees paid to a caretaker, estate agent, legal
representative, etc.;

(c)  Cost of advertising for tenants;

(d)  Any expenses incurred for repairs and maintenance of the building;

(e) Bad debtincurred;

()  Interest on money borrowed and employed in acquiring or renovating the property;
(9) Commission paid to agent or caretaker;

(h)  Insurance premium paid on the property; and

(i)  Water rate.
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Disallowable rental expenses
(@)  Any expenses not incurred for the purpose of earning the rental income;
(b)  Any expenditure of capital nature;
(c) Depreciation of the building; and
(d)  Appropriation of profit including income tax, drawings, reserves, etc.

10.7  Real estate investment companies (REICOs) income - Finance Act, 2019

With Finance Act, 2019, the following sections of CITA have been amended to remove
existing bottlenecks hindering the operations of real estate investment companies (REICOs):

= Sec. 19 (excess dividend tax) no longer applicable to distributions by REICOs to its
shareholders.

= Section 23 - Exemption of dividend and rental income received by a REICO on behalf of
its shareholders, if a minimum of 75% is distributed within 12 months.

= Section 24 - Distributions to REICO shareholders to be treated as allowable deductions.

In view of the foregoing amendments, REICO shall be liable to Income Tax:

On management fees and other income earned when less than 75% of Income is distributed
to Shareholders and when dividend distribution is not made within 12 months.

Dividend to shareholders is liable to 10% WHT Deduction by REICO.

10.8 Franked investment income

Dividend received by a company after deduction of withholding tax at source by a paying
company is regarded as franked investment income of the company receiving the dividend.
Such income is not subject to further tax in the hands of the recipient company as the
withholding tax deducted at source is the final tax.

The dividend will be excluded from the total profits of a company receiving the dividend
before the computation of the company’s income tax liability.

Where dividend received (i.e. franked investment income) is distributed by the recipient
company, it has a right to set off the withholding tax paid on the dividend received from the
withholding tax payable on the redistributed dividend. This provision helps to prevent double
taxation.

10.9  Chapter review

This chapter provides a detailed explanation of the various investment incomes including,
dividend, interest, royalty and rent. It also highlights the basis of assessment of investment as
well as investment incomes that are tax exempt. The readers must have learnt the
implications of Finance Act, 2019 to taxation of real estate investment companies.
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1010  Worked examples
10.10.1 Open-ended questions

(1) Mr. Chukwuemeka Okoye completed the construction of his building, a two wing duplex
located in Gwagwalada, Abuja, on December 31, 2016. He rented out both flats with effect
from January 1, 2017, through an estate agent and received rent for two years. He made
available the following details of his income and expenses for the relevant period:

2017 2018
N- N

Rent received (Gross) 3,500,000 3,500,000
Expenses:
Repairs and maintenance 220,000 450,000
Water rate 82,000 105,000
Agent’s commission 350,000 350,000
Professional charges 100,000 150,000
Insurance 52,000 52,000
Caretaker's wages 18,000 22,000
Tenement rate 25,000 32,000

Additional information:

(i)  Capital allowances agreed with the relevant tax authority for 2018 and 2019
were N480,000 and N120,000, respectively.

(i)  Repairs and maintenance comprised:
Depreciation N100,000 N85,000
Repairs of tenant’s bathroom 0 N180,000

Repairs of Mr. Chukwuemeka'’s residence
N120,000 N185,000

(i)  Tenement rate includes tenement rate of N5,000 and N20,000 paid on the
private residence of Mr. Chukwuemeka for 2017 and 2018.

Required:
Compute the amount of rental income assessable to tax for the relevant tax years.
(2) Nelson & Sons Limited is a company owned by the members of Nelson family. Its
issued share capital of 20,000,000 ordinary shares of N1 each are held by:
Williams Nelson 8,000,000 shares
Samuel Nelson 4,000,000 shares
Tamara Nelson 2,000,000 shares
Malia Nelson 6,000,000 shares
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e For the year ended December 31, 2012, the company made a net profit before tax
of N53,000,000. The company has not paid dividend since it was established 8
years ago.

e The Federal Inland Revenue Service is of the opinion that the non-payment of
dividend by the company was with a view to reducing the tax payable by its
shareholders. In exercise of the powers conferred on it by the Companies Income
Tax Act, the FIRS has directed that N15,900,000 of the profit be treated as having
been distributed as dividend.

Required:
Compute the amount deemed to be income in the hands of the company’s shareholders.

(3) Explain briefly the following:

(@)  Dividend income
(b)  Interestincome
(c) Rental income
(d) Royalty income
(e)  Nigerian Dividend

(4) (a) Explain briefly the provisions of the tax law in respect of rental income received in advance.
(b) In computing the gains or profit from rental income, certain expenses are allowed as
deductible.

Required:
Explain FIVE examples of expenses that can be deducted when computing rental income.

10.10.2 Suggested solutions to open-ended questions
(1) Mr. Chukwuemeka Computation of rental income

For the relevant assessable years

2018 2019

N N N N
Rent received 3,500,000 3,500,000
Less: Allowable expenses:
Repairs and maintenance:
Repairs of tenant's bathroom - 180,000
Water rate 82,000 105,000
Agent’'s commission 350,000 350,000
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Professional charges 100,000 150,000

Insurance 52,000 52,000

Caretaker's wages 18,000 22,000

Tenement rate 20,000  (622,000) 12,000  (871,000)

Assessable rent 2,878,000 2,629,000

Less: Capital allowances (480,000) (120,000)

Chargeable rent 2,398,000 2,509,000
(2) Nelson & Sons Limited

Computation of amount deemed as income in the hand of shareholders

Deemed Dividend
N

Williams Nelson 8,000,000

20,000,000 X N15,900,000 6,360,000
Samuel Nelson 4,000,000

20,000,000 X N15,900,000 3,180,000
Tamara Nelson 2,000,000

20,000,000 X N15,900,000 1,590,000
Malia Nelson 6,000,000

20,000,000 X N15,900,000 4,770,000

3) (@) Dividend Income: Dividend is the profits distributed by a company to its shareholders in

proportion of their respective shareholdings. However, the Personal Income Tax Act CAP P8
LFN 2004, defines dividend as:

(i) In relation to a company not being in the process of being wound up or liquidated, any
profits distributed whether such profits are of a capital nature or not, including an
amount equal to the nominal value of bonus share, debentures or securities awarded to
the shareholders; and

(ii) In relation to a company that is being wound up or liquidated, any profits distributed,
whether in money or money’s worth or otherwise, other than those of a capital nature
earned before or during the winding up or liquidation.

(b) Interest Income: The income from any interest on money lent by an individual,
or executor, or a trustee, outside Nigeria to a person in Nigeria (including a
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person who is resident or present in Nigeria at the time of the loan) shall be
deemed to be derived from Nigeria if:

()  There is a liability to payment in Nigeria of the interest regardless of what
form the payment takes and wherever the payment is made
(i) The interest accrues in Nigeria to foreign company or person regardless of
what form the payment takes and wherever the payment is made
() Rental Income: The gain or profit arising from other person for the use or

occupation of any property is chargeable to tax. Thus rental income is generally
deemed to accrue to the recipient daily (i.e. from day to day) over those periods
covered by the paym

(d) Royalty income: Royalty is a payment to an owner for the use of property,
especially patents, copyrighted works, franchises or natural resources. A royalty
payment is made to the legal owner of a property, patent, copyrighted work or
franchise by those who wish to make use of it for the purposes of generating
revenue or other such desirable activities. In most cases, royalties are designed
to compensate the owner for the asset’s use, and are legally binding.

(e) Nigeria dividend: The income from a dividend distributed by a Nigeria company,
shall be deemed to be derived from Nigeria and shall be the gross amount of that
dividend before the deduction of any tax which the company is required to deduct
on payment thereof under the provisions of any law in force in Nigerian at the
relevant time imposing taxation on the profits of companies.

4 (a) Rent received in advance: If rent is received in advance, it will be spread over
the period of the rent (provided the period is not more than 5 years). However, if
rent received in advance covering a period, that is more than 5 years, it will be
spread for 5 years. Thus for tax purposes the gains or profit arising from rent of a
property is ascertained by deducting only those expenses that were directly
incurred for the purpose of earning the income.

(b) Allowable rental expenses
In computing the gain or profit from rental income for tax purposes, the following
expenses are allowable deductions
() Tenement rates or land use charge;
(i)  Cost of collecting rent e.g. fees paid to a caretaker, estate agent, legal
representative, etc.;
i) Cost of advertising for tenants;
iv)  Any expenses incurred for repairs and maintenance of the building;
v)  Bad debt incurred;
vi) Interest on money borrowed and employed in acquiring or renovating the
property;
(vii) Commission paid to agent or caretaker;
(viii) Insurance premium paid on the property; and
(ix) Water rate.
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17  Pioneer legislation
11.0 Purpose
After studying this chapter, readers should be able to:

@  Understand the major provisions of The Industrial Development (Income Tax Relief)
Act, 1971 and how they apply to tax computations of pioneer companies;

B  Know the application guidelines for pioneer status incentive issued by Federal Ministry
of Industry, Trade and Investment in 2017;

© Identify the pioneer conditions for pioneer status;
@  Know the importance of production day to a pioneer company;

©  Know the duration of the relief and procedure for getting additional years;

Know the reports and documents to be filed during the pioneer
period;

@  Know the incentives for small and medium-sized companies engaged in primary agricultural
production as contained in Finance Act, 2020

(h)  Prepare income tax computations applying the provisions of CITA IDA; and
() Know the offences and penalties as specified by the Act.
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11.1 Introduction

One of the investment incentives available to industries in Nigeria is contained in the Industrial
Development (Income Tax Relief) Act 1971 (IDITRA) which came into force on April 1, 1970. In
2017, the application guidelines for pioneer status incentive (PSI) were issued by the Federal
Ministry of Industry, Trade and Investment.

Pioneer tatus ncentive is a tax holiday which grants qualifying industries and products relief from
the payment of companies income tax for an initial period of three years, extendable for one or two
additional years.

The Nigerian Investment Promotion Commission (NIPC) issues a pioneer certificate. The certificate
evidences the granting of a pioneer status and must contain the following particulars:

(@ . Name of the pioneer company;

(b) The production day; and

(c) The nature of the company’s business.

Where an extension of pioneer status is required, not less than 30 days after the end of the initial
pioneer period, the application for an extension must be filed with the NIPC together with the
pioneer certificate, as the certificate must be replaced if the application is eventually granted.

11.2  Relevant definitions {section 25}
The terms defined in section 25 of IDA and their respective meanings
are reproduced below:

Accounting period
A period for which accounts have been made up in accordance with the requirement of
paragraph (c) of section 11 of IDA;

Revenue Service The Federal Inland Revenue Service established under CITA;

Company
A company (other than a private company) limited by shares and incorporated and registered in
Nigeria and resident in Nigeria;

The Council
The National Council of Ministers (Federal Executive Council);

The Director
The director appointed pursuant to Section 1(3) of the Industrial Inspectorate Act;

Gazette
The Federal Gazette and includes the Gazette of any state in the Federation;
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The Minister
The Minister for industry;

New trade or business
The trade or business of a pioneer company deemed to have been set up and commenced
on the day following the end of its tax relief period;

Old trade or business
The trade or business of a pioneer company carried on by it during its tax relief period and
which either ceases within that period or is deemed to cease at the end of that period,;

Permissible by-product
Any goods or services so described in any pioneer certificate being goods or services
necessarily or ordinarily produced in the course of producing a pioneer product;

Pioneer certificate
A certificate given under IDA certifying, among other things, a company
to be a pioneer company;

Pioneer company
A company certified by any pioneer certificate to be a pioneer company;

Pioneer enterprise
In relation to a pioneer company, means the production and sale of its relevant pioneer
product or products;

Pioneer industry
Any trade or business of the kind included in any list of pioneer industries published in the
gazette;

Pioneer product
Goods or service of the kind included in any list of pioneer products published in the
gazette;

Principal Act
The Companies Income Tax Act;

Production day
The day on which the trade or business of a pioneer company commences for the
purpose of CITA;

Qualifying capital expenditure
Capital expenditure of such a nature as to rank as Qualifying expenditure for capital allowances
purposes of the principal Act;

Product
The pioneer product or products and the permissible by-pioneer
product or products specified in the pioneer certificate of any company;
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Tax relief period
The period specified under subsection (1) of Section 10 of IDA and any extension of that period

made under that Section.

11.3  Relevant arms of government involved in the formulation, approval and issuance of pioneer
status incentive (PSI)

The following arms of government play key roles in the formulation, approval and administration of the
PSI:

a.

Federal Executive Council: On the authority of the President, the FEC is responsible for
amending the list of pioneer industries and pioneer products (“Pioneer List”) from time to time;
Federal Ministry of Industry, Trade and Investment (“FMITI”): The Minister of Industry,
Trade and Investment, is responsible for specifying the mode of application for PSI;

Nigerian Investment Promotion Commission (“NIPC”):

On the delegated authority of the Minister of Industry, Trade and Investment, NIPC is
responsible for processing PSI applications and cancelling pioneer certificates if the
provisions of the IDA and the guideline document are contravened; and

On the delegated authority of the President, NIPC is responsible for approving and extending
PSI, and issuing pioneer certificates;

Industrial Inspectorate Department of FMITI (“lID”): The Industrial Inspectorate
Department (IID) is responsible for certifying the date of production/date from which the PSI
will take effect; and

Federal Inland Revenue Service (“FIRS”): The FIRS is responsible for implementing PSI
and issuing certificates of qualifying capital expenditure.

11.4  Pioneer status incentives regulations by Nigerian Investment Promotion Council (NIPC) in
2014 and 2017

Where the National Council of Ministers (the Council) is satisfied that:

(@)

(b)

Any industry is not being carried on in Nigeria on a scale suitable to the economic
requirements of Nigeria, or there are favourable prospects of further development in
Nigeria of any industry; or

It is expedient in the public interest to encourage the development or establishment of
any industry in Nigeria; it may declare the industry a pioneer industry, and products of
the industry - pioneer products.

The conditions that must be met by an applicant are as stated hereunder:

An applicant must make a new application in the first year of production/service and must apply
for an extension not later than one month after the expiration of the initial tax relief period of three
years or an extension of one year;

An applicant must be engaged in an activity listed as a pioneer industry or pioneer product;

and
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ii. An applicant must provide evidence of all required legal and regulatory compliance
documentation.

11.5  Application guidelines for pioneer status incentives (PSl) by the Federal Ministry of
Industry, Trade and Investment (2017)

Based on the guidelines issued by the Federal Ministry of Industry, Trade and Investment in
2017, application for pioneer status incentive can be made by a company incorporated in
Nigeria or by a group of persons on behalf of a company which is to be incorporated later.
The application shall be on a prescribed form.

Every such application shall state the grounds upon which the applicant relies and if the
application is for the issue of a pioneer certificate to any company, the applicant shalll:

a. State whether the company is, or the proposed company when incorporated, shall be
an indigenous-controlled company;

b. Give particulars of the assets on which qualifying capital expenditure will be incurred by
the company, including their source and estimated cost: on or before production day, and
during a period of three years following the production day;

c. Specify the place in which the assets are to be situated;

d. State the probable production day;

e. Specify any product and by-product (not being a pioneer product) to be produced, and
give a reasonable estimate of the quantities and value, of such product and by-product
during a period of one year from production day;

f.  Give particulars of the loan and share capital (or proposal in this regard) including the
amount and date of each issue and the source from which the capital is to be or has been

raised;

g. Inthe case of a company already incorporated, give the name, address and nationality of
each director and the number of shares held by him/her; and

h. In the case of a proposed company, give the name, address and nationality of each
promoter of the company.

11.6  Procedure for Application for Pioneer Status Incentives (PSI)
Based on the guidelines issued by the Federal Ministry of Industry, Trade and Investment in
2017, the steps to be taken by a new applicant are as follows:

11.6.1 Procedure for applying and obtaining pioneer status - new application
The following are the step-by-step process for the initial application for PSI:
a. Applicant is expected to write to NIPC, thereafter:
i Download guidelines application form and presentation format;
i, Request date to present project to NIPC; and
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i Provide project profile indicating pioneer industry/product, share capital and non- current

tangible assets.
b. Present project

This will involve:

I Agreeing presentation date with the NIPC;

i, Present project: Following notification of a company’s interest to make a new PSI
application, the company will be required to make a project presentation to NIPC,
covering all the topics listed below:

e Company overview
This will include: company history; organisational, board, management and shareholding
structure;

e Project overview
This will include: sector overview; sector opportunity; description of project; description of
production or service delivery process; key competitors; SWOT analysis; objectives for
seeking PSI;

e Project impact
This will include: economic diversity and growth; industrial and sectorial development;
employment; skills and technology transfer; export development; import substitution;
environmental, social and governance policies and plans;

e Financial analysis
This will include: project cost; financing sources; 5-year projected profit or loss, cash flow
and statement of financial position; 5-year projected tax savings and utilisation; and

ii. NIPC provides feedback and request payment of application and due diligence fee within
a week.

c. Make fee payment

At this point, applicant will be required to make payment of application and due diligence fee to

NIPC. The following are the specific fees payable by applicant:

. Application fee: N200,000
This is a non-refundable fee and it is payable via REMITA prior to submission of Part | of
pioneer status incentive application form;

i Due diligence fee of N500,000
This is payable via REMITA together with the application fee for new applications prior to
submission of Part | of pioneer status incentive application form. Fee covers flights,
accommodation and subsistence for three NIPC staff to visit an applicants’ project. The
applicant is responsible for transporting all NIPC staff between the airport or bus station,
the project location, and their accommodation;

ii. Service charge deposit of N2,500,000
This is also payable via REMITA upon notification to applicant of an approval in principle;
and

Iv. Annual service charge
This is 1% of actual pioneer profits. This is payable to NIPC annually via REMITA, not
later than June 30, every year.
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It is important to note that both due diligence fee and service charge deposit are
deductible from the total service charge, over the pioneer period. However, if no profit is
made during the pioneer period, all fees are non-refundable.

Also, please note that the NIPC shall make a monitoring and evaluation visit to the
applicants’ project. The applicant is only responsible for transporting three NIPC staff
between the airport or bus station, the project location and their accommodation. No fee
is payable to NIPC for the monitoring and evaluation visit.

d. Submit application
The application form for new PSI applications is in two parts:
Part |
This is to be submitted to NIPC in soft or hard copy with supporting documents, following project
presentation and upon payment of fees. The submission should include the following, amongst
others:
() Formal covering letter to the Executive Secretary of NIPC;
(i) Company information;
(i) Company contact information;
(iv) Company external representative;
(v) Project overview
(vi) Project cost;
(vii) Financing sources;
(viiy Shareholders, directors and management;
(ix) Production and financial performance;
(x) Number of employees and emolument;
(xi) Training cost;

(xii) Skills and technology transfer;

(xiiiy Raw materials and components;

(xiv) Export earnings and destinations;

(xv) Infrastructure developed;

(xvi) Environmental, social and governance policies and plans;

(xvii) Utilisation of tax savings;

(xviii) 5-year business plan; and

(xix) Declaration signed by Chief Executive Officer/Managing Director.

Part Il
This is to be submitted to 11D in soft or hard copy with supporting documents, following receipt of
an approval in principle. The submission should include the following, amongst others:
() Formal covering letter to Director of IID;
(i) Production record;
(i) 7-months’ sales revenue record,;
(iv) 7-months’ cash flow record;
(v) Machinery and equipment;
(vi) Energy and water requirements;
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(vii) Environmental impact assessment; and
(vii) Declaration signed by Chief Executive Officer/Managing Director.

It is important to note that detailed information of all supporting documents required are to be
listed in the relevant application form. Therefore, submission of incomplete information and/or
documentation will affect the application process timeline.

e. Due Diligence Visit
() For new PSI applications, two visits will be made to the company’s project and these
include:
e Verification visit
Following evaluation and internal due diligence on a company’s application, 2 to 3
NIPC staff shall visit the company’s project to verify the information provided in its
application. If required, NIPC may request for the company to furnish it with additional
information during the verification visit.
o i Inspection visit
Following evaluation of a company’s application for production day certification, 2 to 3
IID staff shall visit the company’s project to inspect and gather information for the
determination of its production day.
(ii) For PSI extension applications, one visit will be made to the company’s project
Monitoring and evaluation visit.
Following evaluation and internal due diligence on a company’s application for extension, 2 to
3 NIPC staff shall visit the company’s project to verify the information provided in its
application. If required, NIPC may request for the company to furnish it with additional
information during the monitoring and evaluation visit.

f.  NIPC makes decision on application and notify company of decision and request payment of
service charge deposit within one week.

g. Pay service charge deposit
Company makes payment of service charge deposit and sends payment confirmation to NIPC.

h. Approval in principle
NIPC issues approval in principle and sends duplicate by email to applicant. The applicant can
also elect to receive by courier or collection in person.
NIPC will also send copies of approval in principle to FIRS, IID and state ministries.

i.  Apply for production day certificate
Applicant is required to:
e Complete part 11 of application form; and
e Submit application form to IID in soft or hard copy.

j. Production day determination
IID in determining the production day, the applicant shall do the following:

o Reviews application for completeness;
. Requests inspection visit;

o Visits project; and

o Determines production day.
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k. Production day certificate
[ID shall issue production day certificate and send duplicate by email to applicant. The applicant
can also elect to receive by courier or collection in person. IID shall notify the NIPC.

I Pioneer status incentive certificate
NIPC shall issue PSI certificate and send duplicate by email to applicant. The applicant can also
elect to receive by courier or collection in person. The NIPC will also send a copy of the PSI
certificate to FIRS and IID.

11.6.2 Procedures for applying and obtaining extension pioneer certificate
The following are the step-by-step process for application for extension of PS:

a. Applicant is expected to write to NIPC, thereafter, the applicant is to:
. Download guidelines, extension form and presentation format; and
i Request for date to present the project to NIPC;

b. Present project

This involves:

. Agreeing presentation date;

i Presenting project

A company making an application for PSI extension will be required to make a presentation on

the topics listed in the initial application as well as highlighting any material changes since the

company was initially granted PSI.; and

ii. Immediately after such presentation, NIPC will provide feedback on the project to the
company, ahead of payment of fees and submission of the relevant application form and
supporting documents.

c. Make fee payment
Applicant shall make payment of application and due diligence fee to NIPC. The following are the
specific fees payable by the applicant:
. Application fee of N100,000; and
i Annual service charge of 1% of actual pioneer profits.

d. Submit application
The application form for PSI extension applications is in one part and is to be submitted to NIPC
in soft or hard copy with supporting documents, following project presentation on extension and
upon payment of fees.
The submission should include the following, amongst others:
(i) A formal covering letter addressed to the Executive Secretary of NIPC;
(i) Certificate of qualifying capital expenditure issued by FIRS;
(i) Company information;
(iv) Company contact information (if different);
(v) Company external representative (if different);
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vi) Project overview (if different);

vii) Total direct investment;

vii) Production and financial performance;
ix) Number of employees and emolument;
x) Training cost;

xi) Skills and technology transfer;

xii) Raw materials and components;

xii) Export earnings and destinations;

xiv) Environmental, social and governance policies and plans;
xv) Utilisation of tax savings;

xvi) 9-year business plan; and

xvii) Declaration signed by Chief Executive Officer/Managing Director.

o~ o~ o~ o~ o~ o~ o~ o~ o~ o~~~ o~~~ —

It is important to note that detailed information of all supporting documents required are listed in
the relevant application form. Therefore, submission of incomplete information and/or
documentation will affect the application process timeline.

e. Due Diligence
The NIPC shall do the following:
I Review application;
i, Request date for monitoring and evaluation visit; and
il Visit project.

f.  Decision
NIPC makes decision on application.

g. Pioneer status incentive certificate
The NIPC will issue PSI extension certificate and sends duplicate by email to the applicant.
However, the applicant can elect to receive the PSI certificate by courier or collect in person from
NIPC. NIPC will also send a copy to FIRS and IID.

11.6.3 Issuance of certificates

(@) New pioneer status incentive applications
The two certificates that will be issued to a company with a qualifying project are as follows:

()  Production day certificate

After the determination of a project’s production day by IID, it will issue a production day certificate
to the company. A duplicate copy of the certificate will be sent to the company and request for the
company to elect to receive the original copy of the certificate by courier or to collect it in person.

(i)  Pioneer certificate

When a copy of the production day certificate from IID is received by the company, NIPC will
issue a pioneer certificate to the company and request for the company to elect to receive the
original copy of the certificate by courier or to collect it in person.

The pioneer certificate will state the period over which the pioneer status incentives (PSI)
is valid.
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(b) Pioneer status incentive extension certificate
The two certificates that will be issued to a company with a qualifying project are as follows:

0)

1.7

11.8

11.9

Certificate of qualifying capital expenditure
This is issued to the company by the FIRS prior to applying for PSI extension within a month
before the expiration of the initial PSI period.

If there is any dispute between the Revenue Service (FIRS) and the company in
connection with the certification of the qualifying capital expenditure, such shall be
subject to objection and appeal procedures as if the certificate were a notice of
assessment given under the provisions of CITA.

Pioneer extension certificate

NIPC will issue a pioneer extension certificate to a company after the decision to
extend a company’s pioneer status incentive has been approved. The company is
expected to elect to receive the original copy of the certificate by courier or to collect it
in person. Usually, the pioneer extension certificate states the period over which the
PSI extension is valid.

Procedure for the amendment of pioneer certificate

The procedure is as follows:

The application for the amendment of pioneer certificate must be in writing;

It must state the reasons for such application;

It must state any additional products or by-products as the case may be; and

Where the application is approved, the original pioneer certificate may be amended to have
retrospective effect.

Retrospective operations

Pioneer certificate could be operated retrospectively. Where a pioneer certificate is to be
operative from a retrospective date, then any act which has been done or which has
happened but which would not have happened if the pioneer certificate has been in force
shall be treated as not having been done or not have happened. If the act consists of
payment of tax by a company certified to be a pioneer company, that tax shall, as soon as
may be after the expiration of the three months from production day of that company, be
repaid to the company by the Service.

Date of production day certificate

Once the production day is approved, a production day certificate will be issued. Thus, a
production day certificate is that certificate issued by the Industrial Inspectorate Division of the
Federal Ministry of Industry, Trade and Investment specifying the day on which the pioneer
status of a company commenced.

The production day is therefore the date in which the pioneer period is deemed to commence.
It is the day when production commenced in commercial quantity.
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Importance of the production day certificate

These include:

a. It is the day when the tax-free period starts to run;

b. The qualifying capital expenditure of the company must not fall below the statutory
minimum on that day; and

C. It must be certified by the Inspectorate Division of the Federal Ministry of Industry,
Trade and Investment as the date when the company starts production in commercial
quantity.

11.10 Cancellation of pioneer certificate
The pioneer certificate issued to any company can be cancelled if:

a. Where the production day is extended for more than one year later than the date
stated in the company’s original application for a pioneer certificate. However, the
Council will not cancel the certificate for this reason if it is satisfied that the delay
is due to causes outside the control of the company or to other good and
sufficient cause;

b. Where the values of the qualifying capital expenditure as on the production day is
less than the prescribed minimum value applicable to the company;

C. The pioneer company concerned applies for the cancellation of the certificate
d. A pioneer company has contravened any other provision of the IDA or has failed

to fulfill any estimate or proposal made in itsapplication for a pioneer certificate or
any of the conditions contained in its pioneer certificate; and

e. A pioneer company fails to submit the annual performance report for any year,
shall result in the PSI certificate being cancelled; removal of the company’s name
from the list of beneficiaries (posted on NIPC website); and notification to FIRS for
collection of tax for the unexpired period as well as the period for which the report
was not submitted.

NIPC shall reserve the right to proceed with the cancellation of a beneficiary’s PSI
certificate following two reminders sent to the company’s registered address and/or
correspondence email address provided in its application form or most recent annual
performance report.

Effective date of cancellation

If the period for which the company has been in business under the pioneer status is less
than one year, the effective date of cancellation shall be the production day. For example, if
the date of granting of the pioneer status is 1/1/2018, the effective date of cancellation in this
case shall be 1/1/2018.

If the company has been in business for a period that is more than one year from the date of
acquiring the pioneer status, the effective date of cancellation shall be the date of the last
anniversary. For example, if the date of pioneer status is 1/1/2017 and date of cancellation is
25/7/2019. In this case, the effective date of cancellation shall be 1/1/2019.
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11.11 Income tax relief period

A company holding a pioneer certificate shall be on a tax holiday for the period stated
on the certificate. The tax relief period is usually for a period of three years in the first
instance, commencing on the date of

the production day of the company, unless cancelled or restricted in any manner by the
council.

If certain requirements are met, the council may, at the end of the three years extend the
tax relief period for:

Two periods of one year each; or One period of two years.

A pioneer company wishing to obtain such extension, shall apply in writing within one
month of the expiration of the initial three years tax relief period or of any extension
thereof. Such application shall contain details of all capital expenditure incurred by the
company by the requisite date. The requisite date is the date of expiry of a pioneer
certificate.

11.12 Conditions for extension of pioneer period

The conditions for the extension of a pioneer status are:

(a) The application must be in writing addressed to the Nigerian Investment Promotion
Commission (NIPC);

(b) The application must reach the NIPC not later than one month after the expiration of the
initial tax relief period;

(c) The particulars of all capital expenditure incurred by the company by that date must be
stated:;

(d) The NIPC must be satisfied as to the rate of expansion, standard of efficiency and the
level of development of the company;

(e) The NIPC must also be satisfied as to the use of local raw materials and the training and
development of Nigerian personnel;

(f) The relative importance of the industry in the economy of the nation; and

(9) The fulfillment of any other condition as may be laid down by the Minister of Finance.

11.13 Tax incentives available to pioneer industries
These include:
(a) The profit of a pioneer company during the pioneer period is exempted from tax;

(b) Any amount of loss or net loss incurred by the pioneer company during pioneer period shall
be available for relief against other periods. Net loss is the aggregate of losses of the pioneer
period;

(c) The qualifying capital expenditure incurred during the pioneer period is not subject to capital
allowance computation during the pioneer period. They are deemed to be incurred on the first
day of the post-pioneer period;

(d) The provision for the commencement of a new business is applied on the profit of the post-
pioneer period in arriving at the assessable profit; and

(e) Dividend paid out of pioneer profit shall not be chargeable to tax in the hands of the recipient.
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11.14

11.15
(a)

Commencement and cessation provisions to pre-and post pioneer period

(@  Atrade or business carried on by a pioneer company shall be deemed to have
permanently ceased at the end of its tax relief period.

(b)  Inrespect of that trade or business, the pioneer company shall be deemed to have set up
and commenced a new trade or business on the day next following the end of its tax relief
period.

(€ The pioneer company shall make up accounts of its old trade or business for the
following:

() A period not exceeding one year commencing on itsproduction day;
(i)  Successive periods of one year thereafter; and
(iii) A period not exceeding one year ending at the date when its tax relief period ends.

(d)  The closing figures in respect of the pioneer company’s assets and liabilities as shown
in the last accounts in respect of its tax relief period shall be used as the opening figures
for the accounts of the company’s new trade or business which is deemed to have
commenced immediately after the company’s tax relief period; and

() Capital expenditure incurred by the pioneer company in respect of assets acquired
during the tax relief period shall for capital allowances purposes be deemed to have
been incurred on the day next following the end of its tax relief period.

Treatment of losses and capital allowances of pioneer period
Losses

Where the Revenue Service is satisfied that a pioneer company has incurred a loss in any
accounting period within the tax relief period, it shall issue a certificate to the company
accordingly (IDA Section10 (6)).

In determining whether such a loss has been made, the Revenue Service may in its
absolute discretion exclude such sum as may be in excess of an amount appearing to the
Revenue Service to be just and reasonable in respect of:

(i) Remuneration to directors of the company; and

(ii) Interest, service, agency or other similar charges made by a person who is a
shareholder of the company or by a person controlled by such shareholder (IDA
Section 13(3)).

A net loss incurred by a pioneer company shall be deemed to have been incurred by the
company on the day on which its new trade or business commences, that is, on the day
following the expiry of the tax relief period (IDA Section 14(3)).

For each accounting period, the Revenue Service shall issue to the pioneer company a
statement showing the amount of the income or loss for that period.

Net loss means the aggregate of losses incurred during the tax relief period after
deduction of profits, if any, made at any time during that period.
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Any dispute between the Revenue Service and the company with regards to the statement of
income or loss issued by the Revenue Service shall be subject to objection and appeal in like
manner as if such statement were an assessment under CITA.

(b) Capital allowances
No capital allowance shall be claimed during the pioneer period.

Qualifying capital expenditure incurred prior to or during the pioneer period shall be brought
forward to the new trade or business and shall be deemed to have been acquired on the first day
of the new trade or business.

11.16 Restriction applicable to pioneer industries

(a) Non-pioneer product during pioneer period
If during the pioneer period, a pioneer company also deals in products other the pioneer
product. any profit derived from such a transaction cannot be exempted from taxation despite
the fact that the transaction is taking place during the pioneer period. In essence, the tax
exemption period is applicable only to pioneer products for which the pioneer certificate was
originally granted.

(b) Restrictions on dividends distribution and on the granting of loans (Section 18)
During its tax relief period, a pioneer company shall not:

(i) Make any distribution to its shareholders, by way of dividend or bonus, in excess of the
amount by which the account maintained for the exempt profits is in credit at the date of
such distribution; and

(i) Grant any loan without first obtaining the consent of the Minister. The consent of
the Minister shall only be given if he is satisfied that the pioneer company is
obtaining adequate security and a reasonable interest for any such loan.

11.17 Obligations of pioneer status incentive beneficiaries
The following are the obligations of a beneficiary of pioneer status incentive (PSI):

@ Submission of annual performance report
This report is to be submitted not later than June 30 of the following calendar year. The report
shall provide actual audited financial information and the following:
i. Formal covering letter to the Executive Secretary of NIPC;
ii. Company and project information (if different);
iii. Production and financial performance;
iv. Number of employees and emolument;
v. Training cost;
vi. Skills and technology transfer;
vii. Raw materials and components;
viii. Export earnings and destinations;
ix. Infrastructure developed;
X. Environmental, social and governance projects;
xi. Utilisation of tax savings;

The Institute of Chartered Accountants of Nigeria

214



11.18

xii. Declaration signed by Chief Executive Officer/Managing Director; and
xiii. Evidence of payment of fees.

Implications of non-submission of annual performance report include:

(i) Cancellation of PSI certificate;

(i) Removal of the company’s name from the list of beneficiaries (posted on NIPC website); and

(iii) Notification to FIRS for collection of tax for the unexpired period as well as the period for
which the report was not submitted.

Notwithstanding the above, the NIPC shall reserve the right to proceed with the cancellation of a
beneficiary’s PSI certificate following two reminders sent to the company’s registered address and/or
correspondence email address provided in its application form or most recent annual performance
report.

Payment of fees

Applicants for PSI are required to pay all fees due within the stipulated timeframe. The applicable
NIPC service fee schedule shall be made available on the websites of FMITI and NIPC.

Failure to make fee payment shall result in the same implication as non-submission of annual
performance report.

All fees are to be paid into NIPC’s account only (payment details shall be provided on NIPC’s service
fee schedule).

Pursuant to sections 8-25 of the Corrupt Practices and other Related Offences Act, 2000, any proven
act of corruption, gratification or inducement in violation of the said Act would be inimical to and
jeopardise the prospect of being granted or retaining a PSI approval and certificate, in addition to
being referred to the relevant agency of the FGN for investigation and possible prosecution. This is in
line with the FGN strict zero tolerance policy for corruption.

Impact assessment

The NIPC shall carry out periodic PSI impact assessment surveys. Therefore, beneficiary companies;
that is, PSI companies are required to furnish the NIPC with any relevant information requested.

The NIPC shall publish the PSI impact assessment report on its website with data presented in an
aggregated format.

Compliance with IDA and application guidelines for PSI:
Beneficiaries of PSI are required to comply with the provisions of the IDA and conditions set out in the
PSI application guidelines.

Production day

Subsection (1) of Section 6 of IDA requires that not later than one month after the material date, a
pioneer company shall make an application in writing to the Industrial Inspectorate Director to certify
the date of its production day. The company shall propose a date to be so certified and give reasons
for proposing that date.

Once the production day is approved, a production day certificate will be issued. Thus, a production
day certificate is that certificate issued by the Industrial Inspectorate Division of the Federal Ministry of
Industry, Trade and Investment specifying the day on which the pioneer status of a company
commenced.
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11.19

11.20

11.21

The production day is therefore the date in which the pioneer period is deemed to commence. It is the
day when production commenced in commercial quantity.

Importance of the production day certificate

a. Itis the day when the tax-free period starts to run.

b. The qualifying capital expenditure of the company must not fall below the statutory minimum
on that day.

c. It must be certified by the Inspectorate Division of the Federal Ministry of Industry, Trade and

Investment as the date when the company starts production in commercial quantity.

Material date

Material date on the other hand means:

a. In relation to a pioneer company engaged in the provision of services, the date on which the
company is ready to provide such services on a commercial scale; and

b. In relation to a pioneer company engaged in a manufacturing, processing,
mining, agricultural or any other pioneer industry, the date on which the company begins to produce a
pioneer product in marketable quantities.

Income tax relief

A company holding a pioneer certificate shall be on a tax holiday for the period stated on the
certificate. The tax relief period is usually for a period of three years in the first instance,
commencing on the date of the production day of the company, unless cancelled or restricted
in any manner by the Council.

If certain requirements are met, the Council may, at the end of the three years extend the tax relief
period for:

Two periods of one year each; or

One period of two years.

A pioneer company wishing to obtain such extension, shall apply in writing within one month of the
expiration of the initial three years tax relief period or of any extension thereof. Such application
shall contain details of all capital expenditure incurred by the company by the requisite date. The
requisite date is the date of expiry of a pioneer certificate.

Taxable profits

Any profit earned by a pioneer company from any operations or activities whatsoever, other than
its pioneer enterprises shall be deemed to be derived from Nigeria and shall be liable to tax under
CITA.

Service charge

A service charge of 1% of pioneer profits is payable to Nigeria Investment Promotion Commission
(NIPC) annually via REMITA, not later than June 30, every year.
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11.22

11.23

Exempt profits

Any profits shown on the statement issued by the Revenue Service in respect of the income of a
pioneer company for each of the accounting periods of its tax relief period, shall not form part of
the assessable profits or total profits of the pioneer company for any year of assessment and shall
be exempt from tax under CITA — (IDA Section 16).

Dividend distribution

Any amount of profits that is exempt from tax as above should be credited by the
pioneer company to an account to be kept for the purpose of dividend distribution by the
company.

Any dividend that is declared by the company out of such profits shall be exempt from tax in the
hands of the shareholders and shall for the purposes of CITAand PITAbe deemed to be paid out
of profits on which tax is not paid or payable.

Restrictions on dividends distribution and on the granting of loans (Section 18).

During its tax relief period, a pioneer company shall not:

(a) Make any distribution to its shareholders, by way of dividend or bonus, in excess of the amount
by which the account maintained for the exempt profits is in credit at the date of such distribution.
(b) Grant any loan without first obtaining the consent of the Minister. The consent of the
Minister shall only be given if he is satisfied that the pioneer company is obtaining adequate
security and a reasonable interest for any such loan.

11.24 Pioneer industries and products on the pioneer list

S/n | Industries Products
1. Cultivation, processing and preservation of Preserved canned foodstuff and fruits, tea, coffee,
food crops and fruits. refined sugar, tomato puree/juice efc.
2. Integrated dairy production Butter, cheese, fluid milk and powder, ice cream (by
products, livestock, minor edible products).
3. a) Deep sea trawling and processing Preserved sea foods, fish and shrimps, fishmeal
b) Coastal fishing and shrimping
4, Mining lead, zinc, and iron and steel from iron | Iron and steel products
ore
5. Manufacture of iron and steel from Iron ore Iron and steel products
6. The smelting and refining of non-ferrous base | Refined non-ferrous base metal and their alloys
metal and the manufacture of their alloys
7. Mining and processing of barytes, bentonites | Barytes, bentonites and associated minerals
and associated minerals
8. Manufacture of glass and glassware Sheet glass, pharmaceuticals and laboratory
glasswares
9. Manufacture of lime from local limestone Lime
10. Quarrying and processing of marbles Marbles and processed marbles
1. Manufacture of ceramic products Refractory and heat insulating constructional products,
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S/n | Industries Products
laboratory ware
12. Manufacture of basic and intermediate i) Basic and intermediate organic chemical;
Industrial chemicals from predominantly i) Basic and intermediate in-organic  chemicals;
Nigerian raw materials iii) Fertilizers;
iv) Petro-chemical;
v) Caustic soda and chlorine
vi) Pesticide and insecticide
13. Formulation and manufacture of Pharmaceuticals, health vitamins
pharmaceuticals
14. Manufacture of yeast, alcohol and related Yeast, industrial alcohol and related products
products
15. Manufacture of paper pulp Paper pulp
16. Manufacture of yarn and man-made fibres Yarn and synthetic fibres
17. Manufacture of machinery involving the local | Office and industrial machinery, equipment and
manufacture of substantial proportion of apparatus (whether or not electrical)
components thereof
18 Manufacture of products made wholly or Pipes and tubes structure metal products
mainly of mental
19. Manufacture of nets from local raw materials | Fishing nets, mosquito nets and related products
20. Manufacture of gas cylinders Gas cylinders
21. The processing of local wheat flour materials | Flour and offal
22. Rubber plantation and processing Rubber
23. Gum/arabic plantation and processing Gum arabic
24, Manufacture of fertilizers ammonia, urea Superphosphate and nitrogenous fertilizers
25. Vehicle manufacture Motor vehicles and motor-cycles, tri-cycles and
automotive components
26. QOil palm plantation and processing Palm oil, palm kennel and offals
27. Manufacture of automotive and other Automotive and other components.
components
28. Book printing Books
29 Large scale mechanized farming Wheat, maize, rice and sorghum
30. Cattle ranching and piggery of not less than Cattle and pigs of not less than 500 herds
500 herds
31. Manufacture of gypsum Gypsum
32. Re-refining or re-cycling of waste oil Low power oil
33. Manufacture of electrical appliances/ Generators, transformers, meter, control, pressing
equipment/components and parts irons, switchgears, test equipment, ballets/ starters/
lighters, discreet components,
resistor/capacitors/coils/semi-conductors/ conductors.
34. Ship building, repairs and maintenance of Ships, boats and barges.
ocean going vessels
35. Manufacture of computer and computer chips | Computer hard and soft ware chips
36. Manufacture of cameras, photographic Cameras, photographic equipment or any component
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S/n | Industries Products
equipment and other materials thereof
37. Diving and underwater engineers Underwater engineering services.
38. Local fabrications of machinery, equipment Machinery
39. Manufacture of tools Machines and hand tools
40. Installation of facilities for aircraft manufacture | Aircraft maintenance and manufacture
and maintenance of aircraft
41. Installation of scientific instruments and Scientific instruments, radio, audio play-back/recorders,
communication equipment loudspeaker units, amplifying systems, microphones,
video playbacks/ recorders, PBX, telephone handset,
tele-printers, trans-receivers, autophones/aerials.
42. Manufacture of gas and distribution Gas and gas distribution
43, Manufacture of solar energy powered Solar panels, refrigerators, water pumps, calculators,
equipment and gadgets etc
44, Large-scale inland fishing farms Fish and shrimps
45, Bitumen mining and processing Bitumen
46. Salt production Salt
47. Manufacture of fire fighting equipment and Fire fighting equipment and detection systems
detection systems
48. Manufacture of cables Electrical, telephone and other cables
49, Manufacture of medical equipment X-ray, oxygen equipment, etc
90. Mineral oil prospecting and production Petroleum
51. Manufacture of lubricants Grease, hydraulic/engine oil, gear oil, etc
52. Manufacture of flat sheets Flat sheets
53. Manufacture of oven, cookers, cold rooms, Oven, cookers, cold rooms, refrigerators, fridges,
refrigerators, fridges, freezers, air conditioner | freezers, air conditioner
o4. Manufacture of agricultural machinery and Ploughs, harvesters, threshers, planters etc
equipment
55. Manufacture of materials handling and Cranes, forklifts etc
equipment
56. Establishment of foundries Moulds, casting, etc
57. Manufacture of alum Alum
58. Manufacture of enzymes Enzymes
59. Manufacture of concentrates Food/fruits concentrates
60. Manufacture of welding electrodes Welding electrodes
61. Manufacture of nails Nails, related items
62. Manufacture of iron rods Rods from billets
63. Manufacture of hops Brewing hops
64. Information and communication technology Manufacture/production of ICT equipment, hardware
(ICT) and software
65. Tourism Development of holiday resorts, hotels, sporting and
recreational facilities
66. Real estate development Rental income from residential and commercial
premises;
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S/n Industries Products

Capital gains from any real estate disposed of within a
specified period

67. Utility services Independent power generation utilizing gas, coal and
renewable energy sources.

All aspects of transportation such as rail, road and
waterways.

Indigenous telecommunications companies other than
GSM operations.

List of new industries added to pioneer list

1. Mining and processing of coal;

2. Processing and preservation of meat/poultry and production of meat/poultry products;
3. Manufacture of starches and starch products;

4. Processing of cocoa;

5. Manufacture of animal feeds;

6. Tanning and dressing of leather;

7. Manufacture of leather footwear, luggage and handbags;

8. Manufacture of household and personal hygiene paper products;

9. Manufacture of paints, vanishes and printing ink;

10. Manufacture of plastic products (builders’ plastic ware) and moulds;

11. Manufacture of batteries and accumulators;

12. Manufacture of steam generators;

13. Manufacture of railway locomotives, wagons and rolling stock;

14. Manufacture of metal-forming machinery and machine tools;

15. Manufacture of machinery for metallurgy;

16. Manufacture of machinery for food and beverage processing;

17. Manufacture of machinery for textile, apparel and leather production;

18. Manufacture of machinery for paper and paperboard production;

19. Manufacture of plastics and rubber machinery;

20. Waste treatment, disposal and material recovery;

21. E-commerce services;

22. Software development and publishing;

23. Motion picture, video and television programme production, distribution, exhibition and photography;
24. Music production, publishing and distribution;

25. Real estate investment vehicles under the Investments and Securities Act;
26. Mortgage backed securities under the Investments and Securities Act; and
27. Business process outsourcing.

11.25. Tax incentives for small and medium sized companies engaged in primary agricultural
production - Provisions of Finance Act, 2020

The Finance Act, 2020 included primary agricultural production as a pioneer product to qualify for an initial tax
— free period of four (4) years, renewable for additional maximum period of two (2) years subject to
satisfactory performance.
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Qualifying companies are limited to small and medium sized companies only, pursuant to an application to the
President, through the Minister.

Such companies shall not be granted a similar incentive under any other Act in Nigeria.

The definition of small and medium sized companies and primary agricultural production is as defined in CITA
as amended by Finance Acts, 2019 and 2020.

11.26 Offences and penalties

11.26.1 Offences

The offences specified in IDA are:

(@)  Making or presenting any declaration or statement which is false in any material
particular; and

(b)  Production of any invoice or undertaking which is false in any material particular or
has not been given by the person by whom it is purported to have been given or
which has been altered or tampered with.

The defense available to any person charged is to be able to prove he has taken all
reasonable steps to ascertain the truth of the statement made or contained in any document
so presented or produced or to satisfy himself of the genuineness of the invoice or
undertaking.

11.26.2  Penalties

Any person who is guilty of any of the above offences, shall be liable on conviction to a fine

not exceeding #&1,000 or to imprisonment for five years or to both such fine and imprisonment.
Where the offence is committed by a body corporate, or firm or other association of individuals:

(@  Every director, manager, secretary or other similar officer of the body corporate;

(b)  Every partner or officer of the firm;

(€  Every person concerned in the affairs of the association; or

(d)  Every person who was purporting to act in any such capacity
as aforesaid, shall severally be guilty of that offence and liable to be prosecuted and
punished for the offence in like manner as if he had himself committed the offence.

The defense available to any of such persons is to be able to prove that the act or omission
constituting the offence took place without his knowledge, consent or connivance. The above shall

not relieve any person from liability to payment of any sum for which he is or may be liable under any
undertaking given by him under any provision of the IDA.

11.27 Nigeria LNG limited

The Nigeria LNG (Fiscal Incentives, Guarantees & Assurances) Act No. 39 of 1990
(amended by Act 113 of 1993) was promulgated to encourage productive disposal of
associated gas and development of gas wells. The Decree applies to Nigeria LNG Limited
alone.The incentives granted to the company are:

(@)  The company is declared a pioneer company and its products pioneer products;
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(b)  Tenyears tax relief period;

(c)  Allinterests payable are allowable deductions for tax purposes without any
condition;

(d) Interests on foreign loans are exempt from taxation in Nigeria;

(e)  The books and records of the company shall be kept in United States dollars and
the accounts there from shall be drawn in the same currency;

(f)  Dividends are exempt from tax (like dividends payable by any other pioneer company from
profits made during the tax holiday);

(9) Import duties exemption on necessary imports; and
(h)  No capital allowances restriction after its tax relief period.

In 2003, pioneer status was granted to certain companies operating in the telecommunication
industry.

11.28 Chapter review

In this chapter, the various provisions of the Industrial Development (Income Tax Relief) Act
(IDA) and the guidelines issued by the Federal Ministry of Trade and Investment in 2017, have
been covered with regards to pioneer industries and pioneer companies. Conditions for applying
for a pioneer status incentive have also been discussed.

The tax implications of a company that has been granted a pioneer status and the accounts to be
prepared and submitted to the tax office for the purpose of claiming the benefits available to the
pioneer company have been treated. Finally, the profits and dividends of a pioneer company are tax
exempt.

11.29 ~ Worked examples

11.29.1 Open-ended Questions

(1) New Idea Processing Co. Ltd. was established in 2008 and commenced its cocoa
processing business on July 1, in the same year.

The adjusted profits of the company are as stated below:

N
Period to September 30, 2009 600,000 Loss
Year ended September 30, 2010 1,500,000 Profit
Year ended September 30, 2011 2,750,000 Profit

Capital allowances for the relevant years of assessment were computed and agreed
with the Federal Inland Revenue Service as follows:

N
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2008 Year of assessment 750,000

2009 Year of assessment 600,000
2010 Year of assessment 700,000
2011 Year of assessment 550,000
2012 Year of assessment 480,000
Required:

Determine the tax liability of the company for all the relevant years. Please note that the
company was denied pioneer status.

2. Jayne Nigeria Limited was incorporated on 3 March 31, 2014 to manufacture a pioneer
product. It was granted a pioneer certificate with a production day certified to be June 1,
2014.

You are given the following information.

N
Net profit for the year ended May 31, 2018 1,540,000
Depreciation charged for year ended May 31, 2018 132,14

Capital expenditure incurred up to and including year ended May 31, 2017 certified by the tax
office are as follows:

N
Motor vehicles 1,250,000
Plant and machinery 1,425,000
Industrial buildings 1,890,000
Non-industrial buildings 920,000
Accumulated profit at May 31, 2017 725,000
It is not the intention of the directors to apply for an extension of the pioneer
period.
Required:

Compute the tax liabilities for the relevant assessment years.

3. With respect to Industrial Development (Income Tax Relief) Act, discuss the
following:

) Treatment of Losses and capital allowances of pioneer period
) Restriction on trading prior to end of tax relief period

) Restriction on distribution of dividend and granting of loans

) Provision for plantation industry

) Accounting periods

4.  (a) Part of the amendments introduced by the Finance Act, 2019 was the classification of
companies in Nigeria while Finance Act, 2020 also defined primary agricultural
production.
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11.29.2

(1)

)

You are required to:

Explain small and medium sized companies in the context of Finance Act, 2019 and
what constitutes primary agricultural production in the context of Finance Act, 2020.

(il

Suggested solutions to open-ended Questions

New Idea Processing Co. Ltd. Income tax computation

Date of commencement of business —July 1, 2008

Commencement provisions:

Assessment Without election
Year Basis period

2008 1/7/2008 t031/12/2008
2009 1/7/2008 to 30/6/2009
2010 1/10/2008 to 30/9/2009
2011 Year ended 30/9/2010
2012 Year ended 30/9/2011

Without election

2008
6/15 x 600,000 Loss c/f

Therefore, 2008 Assessment Capital
allowance unutilised c/f

2009
12/15 x 600,000 loss

Therefore, 2009 Assessment
Loss b/f
For 2009 assessment year

Loss c/f cannot exceed the amount of the
actual loss incurred. Therefore, loss cff

Capital allowances:
For year
Brought forward
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Within the context of Industrial Development (Income tax relief) Act and the
provisions of Finance Act, 2020, discuss the tax incentives for small and medium sized
companies engaged in primary agricultural production.

(b)

Discuss the circumstances that could lead to cancellation of pioneer certificate issued
to a company in Nigeria.

With election
Basis period

1/7/2008 t031/12/2008
1/1/2009 t031/12/2009
1/1/2010 t031/12/2010
Year ended 30/9/2010
Year ended 30/9/2011

240,000
NIL

(480,000)

NIL
240,000

480,000
720,000

§600,000

600,000
750,000



Carried forward

2010
12/15 x ¥ 600,000 Loss

Therefore, 2010 assessment
Capital allowances

For year

Brought forward

Carried forward

Loss cff can still not exceed the actual

loss incurred. Therefore, Loss c/f
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1,350,000

700,000
1,350,000

(480,000)
NIL

2,050,000

600,000



2011

Adjusted profit for the year ended 30/9/2010 1,500,000
Less loss relief — Loss b/f 600,000
900,000
Less Capital allowances:
For year 550,000
Brought forward 2,050,000
2,600,000
Amount that can be relieved 900,000 (900,000)
C.A. unrelieved c/f 1,700,000
N N
2011 Assessment NIL
2012
Adjusted profit for the year ended 30/9/2011 2,750,000
Less Capital allowances:
For year 480,000
Brought forward 1,700,000 (2,180,000)
Chargeable profit 570,000
Income tax at 30% thereof 171,000
With election to have 2 and 3 years of
assessment based on actual, the assessments
for 2009 and 2010 assessment years would be:
N
2009 - 1/1/2009 to 31/12/2009
9/15 x (N600,000) +
3/12 x N1,500,000 profit
= (N360,000) + N375,000 profit 15,000 profit
2010 - 1/1/2010 to 31/12/2010
9/12 x 1,500,000 + 3/12 x N2,750,000
=N1,125,000 + N687,500 1,812,500 profit

Notes:

@ Taking the two years together will give total assessable profits of #1,827,500.
Based on election as against NIL assessable profit without election. It is not to the
taxpayer’s advantage to elect

© Cocoa processing will fall into the business of manufacturing, hence no
restriction of capital allowances.
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Jayne Nigeria Limited

Income tax computations for 2017, 2018 and 2019

Assessment years

Net profit for the year ended May 31, 2018

Add: Depreciation
Adjusted profit for the year
2017 Assessment year

Actual for the 7 months (7/12 x N1,672,145)

Deduct: Capital allowances
Investment allowance

Initial allowance

Annual allowance

(2,235,882)

Un-recouped capital allowance c/f
Total profit

Income tax liability at 30%

Tertiary education tax at (2% of N975,418)

2018 Assessment year

First 12 months of operation (12/12 x N1,672,145)

Deduct: Capital allowances

B/f from 2017 Assessment year
For the year

Unrecouped Capital allowances c/f
Total profit

Income tax liability at 30%

Tertiary education tax (at 2% of N1,672,145)

2019 Assessment year

Preceding year basis (12/12 X N1,672,145)

Deduct: Capital allowances

B/F from 2018 Assessment year
For the year

Total profits
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N N
1,540,000
132,145
1,672,145
975,418
142,500
1,759,000
334,382
(1,260,464)
Nil
N N
Nil
N19,508
1,672,145
1,260,464
573,225 (1,833,689)
(161,544)
Nil
Nil
33,443
1,672,145
161,544
573,225 734,769
937,376



Income tax liability (at 30% of N937,376)
Tertiary education tax (at 2% of N1,672,145)

Workings
Jayne Nigeria Limited

Capital allowance computations

Motor

vehicle
Allowances rates:
Investment
Initial 50%
Annual 25%
2017 Assessment year
(7 Months) R
Cost 1,250,000
Investment
allowance 142,500
Initial allowance (625,000)

N
Balance after
Initial allow. (A) 625,000
Annual allow. Full year 156,250
A. A. claim for
7112 (B) (91,146)
WDV cff to 2018
(A-B) 533,854 608,594
2018 Assessment year
Deduct
Annual allowance (156,250)
WDV c/f to 2019 377,604
2019 Assessment year
Deduct
Annual allowance (156,250)
WDV c/f to 2000 221,354

Plant &

machinery

1,

10%
50%
25%

N
425,000

(712,500)

N

712,500
178,125

(103,906)

1,512,787

(178,125)

430,469

(178,125)

252,344

Industrial
building

15%
10%

N
1,890,000

(283,500)
N

1,606,500
160,650

(93,713)

736,383

(160,650)

1,352,137

(160,650)
1,191,487

281,213
33,443

Non- Total
industrial
building

15%
10%

N N
920,000 5,485,000

142,500
(138,000)  (1,759,000)
N N

782,000 3,726,000
78,200

(45,617) (334,382)

3,391,618

(78,200) (573,225)

658,183 2,818,393

(78,200) (573,225)
579,983 2,245,168

Note: Investment allowance at 10% is due on qualifying expenditure on plant and

machinery.
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3. (@) Treatment of Losses and capital allowances of pioneer period Losses

Where the Revenue Service is satisfied that a pioneer company has incurred a loss in
any accounting period within the tax relief period, it shall issue a certificate to the
company accordingly. (IDA Section10 (6).

In determining whether such a loss has been made, the Revenue Service may in its
absolute discretion exclude such sum as may be in excess of an amount appearing
to the Revenue Service to be just and reasonable in respect of:

(iii) Remuneration to directors of the company;

(iv) Interest, service, agency or other similar charges made by a person who
is a shareholder of the company or by a person controlled by such
shareholder (IDA Section 13(3)).

A net loss incurred by a pioneer company shall be deemed to have been incurred by
the company on the day on which its new trade or business commences, that is, on
the day following the expiry of the tax relief period (IDA Section 14(3)).

For each accounting period, the Revenue Service shall issue to the pioneer company
a statement showing the amount of the income or loss for that period.

Net loss means the aggregate of losses incurred during the tax relief period after
deduction of profits, if any, made at any time during that period

Any dispute between the Revenue Service and the company with regards to the
statement of income or loss issued by the Revenue Service shall be subject to
objection and appeal in like manner as if such statement were an assessment under
CITA.

Capital allowances
No capital allowance shall be claimed during the pioneer period

Qualifying capital expenditure incurred prior to or during the pioneer period shall be brought
forward to the new trade or business and shall be deemed to have been acquired on the first
day of the new trade or business.

(b) Prior to the expiration of its tax relief period, a pioneer company shall not carry
on any trade or business other than a trade or business, the whole of the profit
of which are derived from its pioneer operations. Where, prior to the expiration
of its tax relief period, any profit earned by the pioneer company from any of its
operations and activities whatsoever other than from its pioneer business, shall
be deemed for the purposes of the Act, to be derived in Nigeria and shall be
liable to tax.

(c)  During its tax relief period, a pioneer company shall not:

() Make any distribution to its shareholders by way of dividends or bonus in
excess

of the amount by which the account to be kept by the company is in
credit at the date of any such distribution.
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(i) Grant any loan without first obtaining the consent of the Minister, which
shall only be given if he is satisfied that the pioneer company is obtaining
adequate security and a reasonable rate of interest for any such loan.

(d) For the purpose of the trade of a company which operates a plantation and
to which a pioneer certificate has been granted, shall be deemed to have
‘Commenced” on the date when planting first reaches maturity, and any
expenditure incurred on the maintenance of a planted area up to that date,
shall be deemed to have brought unto existence an asset, and the
expenditure shall be qualifying plantation expenditure for the purpose of the
Act.

(e) The accounting period shall be:
- Aperiod not exceeding one year, commencingon its production day
- Assuccessive period of one year thereafter
- Aperiod not exceeding one year ending at adate when its tax relief
period ends.

(4) (i) In line with the provisions of Finance Act, 2019, small companies are companies
whose annual  gross turnover is N25,000,000 or less while medium sized
companies are companies with annual gross turnover that is greater than
N25,000,000 but less than N100,000,000.

The Finance Act, 2020 defined primary agricultural production to mean:

(@) Primary crop production comprising the production of raw crops of all kinds,' but
excluding any intermediate or final processing of crops or any other associated
manufactured or derivative crop product;

(b) Primary livestock production comprising the production of live animals and their
direct produce such as live or raw meat, live or raw poultry, fresh eggs and milk of all
kinds, but excluding any other associated manufactured or derivative livestock
product;

(c) Primary forestry production comprising the production of timbers of various kinds
such as firewood, charcoal, uncultivated materials gathered and other forestry
products of all kinds, including seeds and saplings, but excluding the intermediate
and final processing of timber and any other manufactured or derivative timber
product; and

(d) Primary fishing production comprising the production of fish of all kinds, including
ornamental fish, but excluding any intermediate or final processing of any
other manufactured or derivative fish product.

(i) The Finance Act, 2020 included primary agricultural production as a pioneer product to
qualify for an initial tax —free period of four (4) years, renewable for additional maximum
period of two (2) years subject to satisfactory performance.

Qualifying companies are limited to small and medium sized companies only, pursuant to
an application to the President, through the Minister.

Meanwhile, such companies shall not be granted a similar incentive under any other Act
in Nigeria.

The definition of small and medium sized companies and primary agricultural production
is as defined in CITA as amended by Finance Acts, 2019 and 2020 respectively.
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(b)  The pioneer certificate issued to any company can be cancelled if:

(i) The production day is extended for more than one year later than the
date stated in the company’s original application for a pioneer certificate.
However, the council will not cancel the certificate for this reason if it is
satisfied that the delay is due to causes outside the control of the
company or to other good and sufficient cause;

(ii) The values of the qualifying capital expenditure as on the production day is
less the prescribed minimum value applicable to the company;

(iii) The pioneer company concerned applies for the cancellation of the
certificate;

(iv) A pioneer company has contravened any other provision of the IDA or
has failed to fulfill any estimate or proposal made in its application for a
pioneer certificate or any of the conditions contained in its pioneer
certificate; and

(V) A pioneer company fails to submit the annual performance report for any
year, shall result in the pioneer status incentive (PSI) certificate being
cancelled; removal of the company’s name from the list of beneficiaries
(posted on NIPC website); and notification to FIRS for collection of tax for
the unexpired period as well as the period for which the report was not
submitted. NIPC shall reserve the right to proceed with the cancellation
of a beneficiary’s PSI certificate following two reminders sent to the
company’s registered address and/or correspondence email address
provided in its application form or most recent annual performance
report.
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Other tax incentives

12.0 Purpose
After studying this chapter, readers should be able to:
(a) Understand tax incentives;
(b) Know various forms of tax incentives available to taxpayers in Nigeria; and
(c) Understand the rationale for tax incentives and the negative effects of tax

incentives.

121 Introduction

Taxation is one of the powerful tools which a progressive government can use to
great advantage in achieving set fiscal objectives. Tax incentives are those special
exclusions, exemptions or deductions from income or tax credits offered to taxpayers
by the government as an encouragement to engage in specified activities. Tax
incentives can be used to attract local or foreign investment capital to certain
activities or particular areas in a country.

Tax incentives in Nigeria are meant to:

a.

b.

Encourage voluntary tax compliance;
Attract domestic and foreign investments into Nigeria;
Encourage businessmen to invest in certain preferred sectors of the economy;

Encourage investment to develop rural areas and export processing zones
(EP2);

Promote export activities;

Encourage repatriation of foreign earnings to Nigeria;

Encourage research and development activities;

Encourage and accelerate the growth of small-scale businesses; and

Encourage businesses to make financial contributions to activities
which the government considers socially desirable.

Tax incentives may be granted on industry basis or by tax type and may include:

(i)

Exemption from payment of taxes.
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(i)  Reduction in rate of tax to be paid.

(ify ~ Grant of allowances and deductions from profits subject to tax, etc.

12.2 Incentives for gas utilization as provided under the companies
income tax act (CITA) - Section 39 of CITA
A company engaged in gas utilization (downstream operations) shall be granted the following
incentives:

(a) An initial tax free period of three years which may subject to the satisfactory performance of
the business be renewed for an additional period of two years. This tax free period shall start
on the day the company commences production as certified by the Ministry of Petroleum
Resources

(b) As an alternative to the initial tax free period granted under (a) above, an additional
investment allowance of 35 percent which shall not reduce the value of the asset. However,
a company that claim this shall not be entitled to claim investment allowance of 15 percent

(c) Accelerated capital allowance after the tax relief period as follows:

i.  an annual allowance of 90 percent with 10 percent retention for investment in plant

and machinery
ii.  anadditional investment allowance of 15 percent which shall not reduce the value of
the asset
(d) Tax free dividend during the tax free period where:
i.  the investment for the business is in foreign currency
ii.  the introduction of imported plant and machinery during the period was not less than
30 percent of the equity share capital of the company
(e) Interest payable on loan obtained with the prior approval of the Minister for a gas project

shall be deductible.

12.21  Provision of Finance Act, 2020 on Incentives for gas utilization

The Finance Act, 2020 amended section 39(1) to grant the incentives only to companies
whose trade or business involves gas utilization in downstream operations
The mere consumption of gas does not qualify for the claim of this incentive
The tax-free period is to start on the day the trade or business commence production as

certified by the Ministry of Petroleum Resources (MPR).
A company which had claimed incentive for the trade or business of gas utilization under

any law including PPTA and IDITRA is barred from claiming this incentive.
The erstwhile restriction based on intention to claim this incentive has now been removed

12.3 Tax incentives for manufacturing, agricultural and exports business
Fiscal measures that have been drawn to provide for deductions and
allowances in the determination of taxable income of manufacturing,

agricultural and export business are:
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Pioneer Status

This is a concession to pioneer companies located in economically disadvantaged
areas, providing a tax holiday period of three to five years. These industries must be
considered by the government, to be beneficial to the country’s economy and in the
interest of the public.

Companies that are involved in local raw material development; local value added;
labour intensive processing; export-oriented activities; in-plant training; are also
qualified for additional concessions.

Tax relief for research and development (R&D)

Up to 120% of expenses on R&D are tax deductible provided that such R&D
activities are carried out in Nigeria and are connected with businesses to which
allowances are granted. The result of such research could be patented and
protected in accordance with internationally accepted industrial property rights.

Local raw materials utilisation

30% tax concession for five years to industries that attain minimum local raw
materials utilisation as follows: agro - 80%; agro allied - 70%; engineering - 65%;
chemical - 60%;and petro-chemical - 70%.

Labour intensive mode of production:

15% tax concession for five years. The rate is graduated in such a way that an industry
employing one thousand persons or more will enjoy 15% tax concession while an
industry employing one hundred will enjoy only 6%, while those employing two hundred
will enjoy 7%, and so on.

Local value added

10% tax concession for five years. This applies essentially to engineering industries,
while some finished imported products serve as inputs. This is aimed at encouraging
local fabrication rather than the mere assembly of completely knocked down parts.

In-plant training
2% tax concession for five years, of the cost of the facilities for training.

Export oriented industries
10% tax concession for five years. This concession will apply to industries that export not
less than 6% of their products.

Infrastructure
20% of the cost of providing basic infrastructure such as roads, water, electricity, where
they do not exist, is tax deductible once and for all.

Investment in economically disadvantaged areas
100% tax holiday for seven years and additional 5% depreciation over and above
the initial capital depreciation.

Excise Duty

Excise Duty is defined by the Excise Ordinance No. 64 of 1941 as “any duty
other than export duty of customs imposed on any goods manufactured in
Nigeria”.
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Excise duty is the money paid to the government by manufacturing concerns for
goods produced. It is a production tax. The tax can also be levied on intangible items
such as internet data and telecommunication fees.

It was abolished with effect from 1 January 1999 but wasimmediately reintroduced the
following year.

Goods liable to excise duty are:
*  Beerand stout

*  Wines
e Spirits
*  Cigarettes and tobacco that are manufactured and sold in Nigeria.

Import duty rebate

A 25% import duty rebate was introduced in 1995 to ameliorate the adverse effect of
inflation and to ensure increase in capacity utilisation in the manufacturing sector.
Investors are however, advised to ascertain the current operative figures at the time of
making an investment, because these concessions have undergone some
amendments in the past few years.

Re-investment allowance

This incentive is given to manufacturing companies that incur capital expenditure for
purposes of approved expansion of production capacity; modernisation of production
facilities; diversification into related products. It is aimed at encouraging reinvestment
of profits in productive capacity.

Investment tax allowance
Under this scheme, a company would enjoy generous tax allowance in respect of
qualifying capital expenditure.

Dividends derived from manufacturing companies in petro-chemical and liquefied natural
gas sub-sector are exempt from tax.

Companies with turnover of less than N1 million are taxed at a low rate
of 20% for the first five years of operation, if they are into manufacturing.

Investment guarantees/effective protection

Transferability of funds: Section 24 of NIPC decree provides that a foreign investor in
an enterprise shall be guaranteed unconditional transferability of funds through an
authorised dealer in freely convertible currency of:

(a) Dividends or profit (net of taxes) attributable to the investment;

(b)  Payments in respect of loan servicing where a foreign loan has been
obtained;

(c)  Remittance of proceeds (net of all taxes)and other obligations in the event of a
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sale or liquidation of the enterprise; or
(d)  Any interest attributable to the investment.

Guarantees against expropriation

By the provisions of section 25 of the same Nigeria Investment Promotion Commission
Act, no enterprise shall be nationalised or expropriated by any government of the
Federation, unless the acquisition is in the national interest or for public purpose; and
no person who owns either wholly or in part, the capital of any enterprise shall be
compelled by law to surrender his interest in the capital to any other person.

These can only be done under a law that makes provision for:
(@) Payments of fair and adequate compensation; and

(b)  Right of access to the courts for the determination of the investor’s interest or
right and the amount of compensation to which he is entitled.

In addition to all these safeguards, the Nigerian government is prepared to enter into
investment protection agreement with foreign enterprises wishing to invest in Nigeria.

Access to land
Any company incorporated in Nigeria is allowed to have access to land rights for
the purpose of its activity in any state in the country.

It is, however, a requirement that industrial companies comply with regulations on use
of land for industrial purposes and with environmental regulations. Land lease is
usually for a term of 99 years, unless the company stipulates a shorter duration.

Tax Waiver on Bonds
[Companies Income Tax (Exemption of Bonds and short-term Government Securities)
Order 2011].

The interest earned by the holders of the following bonds and securities are
exempt from companies income tax for 10 years, effective from 2 January
2012.

(@) Short-term Federal Government securities such as treasury bills and
promissory notes;

(b)  Bonds issued by Federal, State and Local Governments and their agencies;

(c) Bonds issued by corporate and supra-nationals.

Public Infrastructure and Employment Relief

[Companies Income Tax (Exception of Profit) Order, 2012] The commencement date
was27 April 2012 and lasted for 5 years subject to the specific conditions under each
incentive.

(@ Public infrastructure incentive: 30% of the cost of infrastructure of a public
nature will be granted as a tax-deductible expense. To qualify, the infrastructure
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should be completed and available for public use, except where impracticable
or an exemption is obtained from the Ministry of Finance.

(o) Employment generation incentive: Tax deduction of the lower of 5% of
assessable profit or new employees’ salaries can be claimed. To qualify, a
company must have a minimum net employment of ten staff in the assessment
period. At least 60% of the net employment should relate to new graduates.

(© Staff retention incentive: Tax deduction of 5% of assessable profits is
available. To qualify, a company must have a minimum net employment of 5
and must have retained the employees for at least 2 years from the year of
assessment when they were first employed.

Net Employment: means the difference between incoming and outgoing
employees of the company in an assessment period.

Executive order 007 — Companies Income Tax (Road Infrastructure Development and
Refurbishment Investment Tax Credit Scheme) Order 2019

The Scheme is a public-private partnership, which enables private companies fund the
construction and refurbishment of eligible roads in Nigeria. In return, participants in the
Scheme are entitled to recover the project funds by way of tax credits, claimable against
Companies Income Tax (CIT) payable.

The Scheme will be implemented and administered by a special management committee (the
Committee), consisting of representatives from relevant Ministries and agencies, including
Federal Inland Revenue Service (FIRS) and chaired by the Minister of Finance.

The Scheme is open to Nigerian companies (other than corporation sole), institutional
investors and a pool of companies operating through a special purpose vehicle set up as an
infrastructure fund. Eligible road refers to any road approved by the President as eligible for
the Scheme on the recommendation of the Minister of Finance and as duly notified to
participants.

The primary benefit of this Scheme to participants is the ability to recover the project cost as
tax credit against CIT payable. This credit is represented by the Road Infrastructure Tax
Credit (RITC). RITC covers:

e Project cost (any expenditure wholly, reasonably, exclusively and necessarily incurred by a
participant for the construction or refurbishment of an eligible road as quoted by the
participant in its project cost bid and as certified by the Committee); and

e A single uplift (similar to interest), which is equivalent to the prevailing monetary policy rate
(MPR) of the Central Bank of Nigeria (CBN), plus 2% of the project cost. The uplift (income)
would not constitute taxable income in the hands of a participant.

The Scheme will be in force for a period of 10 years from the date of commencement in
January 2019.

Incentives to ECOWAS Countries [ECOWAS Trade Liberalisation Scheme (ETLS)]
Approved products manufactured by beneficiaries of the ETLS are allowed free access to
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12.4

12.5

12.6

12.7

markets within the ECOWAS region without any import duties in the destination countries.

Products approved for the scheme must satisfy the rules of origin which require at least
60% local raw materials content (volume) or 40% local raw materials value (monetary)
or a minimum of 35% local value added. The cost, insurance and freight (CIF) value of
imported raw material must not exceed 60% of the total cost of raw materials used.

ETLS is not fully operational, going by the low level of implementation by member
countries.

Petroleum industry
Very similar generous incentives package was granted the joint venture system and is
contained in the MOU signed with oil companies.

Agriculture

Without prejudice to government deregulation of the financial sector, banks have been
enjoined to recognise the differences in the gestation periods within each category of
agricultural loans ranging from 6 months to 10 years, for crops, livestock, fisheries,
forestry and wildlife.

In addition, the following incentives are also available;

(@) Companies in the agro-allied business do not have their capital
allowances restricted to 60% but graduated in full - 100%;

(b)  Agro-allied plant and equipment enjoy enhanced capital allowances of up to
50%.

Solid Minerals

Nigeria is richly endowed with solid minerals of various categories, ranging from
precious metals, stones and industrial minerals such as barytes, gypsum, kaolin
and marble.

The Ministry of Solid Minerals has worked out a package of attractive incentives for
potential investors in the solid minerals sector,including:

(@) 3 to5 years tax holiday;

(b)  Deferred royalty payments depending on the magnitude of the

investment and strategic nature of the project;

(c) Possible capitalisation of expenditure on exploration and surveys;

(d)  Provision of 100% foreign ownership of mining companies or concerns;
and

(e) In addition to roll-over relief under the capital gains tax (CGT), companies
replacing their plants and machinery are to enjoy a once-and-for-all 95%
capital allowance in the first year with 5% retention value until the asset is
disposed of, etc.

~

Tourism
The tourism sector was accorded preferred sector status in 1991. This makes it
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qualify for such incentives as tax holidays, longer years of moratorium and import
duty exemption on tourism related equipment;

State governments are prepared to facilitate acquisition of land through the issuance
of certificate of occupancy for the purpose of tourism development;

25% of income derived from tourists by hotels in convertible currencies are tax-
exempt provided such income is put in a reserve fund to be utilised within 5 years for
expansion or the construction of new hotels, conference centres, etc that are useful
for tourism development.

12.8 Energy sector

All areas of investment in this sector are considered to be pioneer product or
industry. As a result, there is a tax holiday of 5 to 7 years for investments in the
sector.

There has been a deregulation of this sector resulting in the emergence of
independent power producers (IPP) that will soon start operation in Nigeria.

12.9 Telecommunications

Government provides non-fiscal incentives to private investors in addition to a tariff
structure that ensures that investors recover their investment over a reasonable
period of time, bearing in mind the need for differential tariffs between urban and
rural areas. Rebate and tax relief are provided for the local manufacture of
telecommunications equipment and provision of telecommunication services.

1210  Taxincentives for other lines of trade
Companies’ profits in respect of goods exported from Nigeria, are exempt from tax,
provided the proceeds are repatriated to Nigeria and used exclusively for the purchase
of raw materials, plants, equipment and spare parts. Profits of companies whose
supplies are exclusively input to the manufacturing of products for exports, are
excluded fromtax.

All new industrial undertakings including foreign companies and individuals operating in an
export processing zone (EPZ), are allowed full tax holidays for three consecutive years.

As a means of encouraging industrial technology, companies and other organisations that
engage in research and development activities for commercialisation are to enjoy 20%
investment tax credit on their qualifying expenditure.

All companies engaged wholly in the fabrication of tools, spare parts and simple
machinery for local consumption and export are to enjoy 25% investment tax credit on
their qualifying capital expenditure while any tax payer who purchases locally
manufactured plants and machinery are similarly entitled to 15% investment tax credit
on such fixed assets bought for use.

12.11 Export incentives for non-oil sector

Export proceeds
Export proceeds can be retained in foreign currency in a domiciliary account
with any authorised bank in Nigeria.

Special Export Development Fund
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A special export development fund has been set up by the government to provide
financial assistance to private sector export companies to cover a part of their initial
expenses in some export promotion activities, including training courses, symposia,
seminars and workshops, export market research, advertising and publicity campaigns
in foreign markets, trade missions, etc.

Export Adjustment Fund

There is also an export adjustment fund scheme which serves as supplementary
export subsidy to compensate exporters for the high cost of local production arising
mainly from infrastructural deficiencies, and other negative factors beyond the control
of the exporter.

Export Processing Zones (EPZ) Reliefs
These are zones designed to grant incentives to export oriented companies, mostly in
the manufacturing sector. The following are industries permitted:

*  Qiland gas logistics

*  Electrical and electronic products

*  Textile products

*  Garments

*  Wood products and handicraft

*  Leather products

*  Petroleum products

*  Rubber and plastic products

*  Cosmetics and other chemical products

*  Metal products and machinery

*  Educational materials and sports equipment

*  Printing materials, communication and office equipment
. Medical kits, optical instruments and appliances

*  Biscuits, confectioneries and other food processing
. Pharmaceutical products
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*  Ship building and repairs.

Proposals for industries outside the above listings will be considered on their
individual merits.

Locating an industry in any Free Zone in Nigeria automatically confers upon the
investor certain advantages, benefits and incentives which have been strategically
designed by the Federal Government of Nigeria to create a business-friendly
environment for the investor and to be competitive.

These incentives, established by Act No. 63 of 1992 and which have been
improved even more in subsequent legislation, are the following:

(@) Complete holiday from all federal, state and local government taxes, rates and
levies.

(b)  Duty free importation of capital goods, machinery/components, spare
parts, raw materials and consumable items in the zones.

(c)  100% foreign ownership of investments.

(d)  100% repatriation of capital, profits and dividends.

(e)  Waiver of all imports and export licences.

() Waiver on all expatriate quotas.

(g) One-stop approvals for permits, operating license and importation papers.

(h)  Permission to sell 100% of goods into the domestic market (However,
when selling into the domestic market, applicable customs duty on
imported raw material shall apply).

() For prohibited items in the custom territory, free zone goods are allowed for sale
provided such goods meet the requirement of up to 35% domestic value
addition.

()  Waiver on all expatriate quotas for companies operating in the zones.

(k) Minimise delays in the movement of goods and services.

() Rent-free land during the first 6 months of construction (for government owned
zones).

12.12 Benefits and criticisms of tax incentives
12.12.1 Benefits:

There are benefits derived from tax incentives, though, it is said to play only a minor
role in influencing investment decision into a country. Some of them are;
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@  Tax incentives can be used to attract investment into the country as an
indication to the reluctant foreigner that he is needed, welcomed and would be
well treated.

O It is a convenient tool to attract industries that will help to solve
unemployment problem.

©  Itimproves the commercial profitability of investment by making available tax-
free income within the tax holiday period, which is re- invested in the
establishment of other industries.

@ It also serves to establish a favourable investment climate and provide the
desired assurance against confiscation and against non-convertibility especially
in developing countries, including Nigeria where there are different problems like
currency restrictions, instability of government and the risk that foreign capital
investment may be expropriated etc.

€©  Taxincentives help in drawing attention to the profit prospects of investing in
certain types of business that a country seeks to promote.

Itis also necessary to compete in the international capital market

@ It also increases the profit prospects of a new venture and enables a firm to
recover its capital costs faster, so that the risks of investment are reduced
considerably.

Having looked at some beneficial aspects of tax incentives, we will now look at some
criticisms levelled against them.

12.12.2 Criticisms of tax incentives

(@  The use of tax incentives has been criticised on the ground that most tax
incentives laws are new, and empirical studies of their operations are so
scanty. Thus, it is not possible to present a definitive appraisal of their
contributions to new investments and it is not possible to measure the
cost of tax incentives against the benefits received.

(b) Itis criticised as being an ineffective and inefficient stimulus to investment, especially
in developing countries, as it complicates the regular company or business tax
legislation, and tax shelters made available to taxpayers through all sorts of means
are veritable
sources of tax avoidance and/or evasion for a “smart” taxpayer who may take
advantage of the yawning loopholes that may result there from.

(© It has also been criticised on the ground that if a tax system believes in the
sanctity of endless provision of shelters, there will be no end to the erosion of the
statutory tax base of such a tax system. According to Seyi Ojo, this is made
worse by the government sacrificing its revenue base on the altar of political
gains.

(d) It has been criticised that the resultant proliferation of tax holiday and the keen
competition among developing countries especially in offering tax incentives
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for new investments has to a greatextent diluted its promotional value.

() The grant of tax incentives has been criticised because it is said to be
disproportionate as the benefit derived vary from firm to firm and as such, firms
that are more profitable will likely enjoy more benefits than those with little or no
profit has been countered by SeyiOjo, who said that if the most profitable
business enjoys more benefits, there is nothing wrong as it should encourage
other firms to work hard towards being profitable, which will enhance the
nation’s wealth.

() ltis also said that such large benefits to highly profitable businesses
will result in serious loss of revenue to the government which is almost
always short of revenue. It has in fact, been reported by Adetoun Phillips,
that the cumulative effect of the incentives provided in Nigeria between
1958 and 1966 was a loss of revenue equivalent to four percent (4%) of
the total revenue of government.

12.12 Tax implications of operations in the free trade zones

Incentives and fiscal measures approved by the government that favour
and encourage large investment in the free trade zones include:

(@)  No personal income tax;

(b)  100% repatriation of capital and profit;

(c)  No foreign exchange regulation;

(d)  No pre-shipment inspection for goods imported into the free zone;
(e) No expatriate quota;

() Taxholiday;

(g) Investment capital allowance; and

(h)  Alldividends distributed during the tax holiday shall be tax-free

12121  Requirements for claiming tax incentives by companies operating in free trade zone

In line with the provisions of Finance Act, 2020, for companies registered and operating in
the free trade zones to claim various tax incentives, such companies shall comply with the
provisions of section 55 (I) of the Companies Income Tax Act and render returns in the
manner prescribed therein, to the Federal Inland Revenue Service and all penalties
prescribed in the Companies Income Tax Act and the Federal Inland Revenue Service
(Establishment) Act that may apply in the event of non- compliance with section 55 (1) of the
Companies Income Tax Act shall apply to such companies in the event of default to comply.
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12.14

In summary, companies operating in free trade zones will be exempted from taxes only
when they comply with tax filing and returns obligations to the FIRS under section 55(1) of
CITA (as amended).

Chapter review

This chapter discusses tax incentives, their objectives and variants of tax incentives
available to businesses in Nigeria. The benefits and demerits of tax incentives were also
discussed.

Readers must have learnt how the Finance Act 2020 impact on some of the incentives
available to companies in Nigeria.

12.15 Worked examples

12.15.1 Open-ended Questions

(1) The quest by various governments in Nigeria since 1990s to use tax incentives to change the

(2)

narrative of being a mono-product foreign exchange earner has attracted interests from both
local and foreign investors to the hitherto forgotten non-oil sector. However, some of the
foreign investors are not conversant with these tax incentives available to investors in the
manufacturing, mining and telecommunication industries.

You have been appointed as a tax consultant to a Russian billionaire through his agent in
Nigeria, JIM Associates, with interests in many sectors such as agriculture, aviation,
manufacturing and telecommunication in Europe. He intends to explore the Nigerian
business environment within the next one year.

Required:

You are to write a report to the Russian billionaire through his agent in Nigeria highlighting
the following areas:

a. Objectives of Nigerian tax incentives

b. Forms of tax incentives
c. Various tax incentives available to operators in the:
. Manufacturing sector

i, Agriculture
ii. Telecommunications

d. Other non-tax factors foreign investors consider in determining a jurisdiction as investment

destination.

Mr. Chijioke who studied in Canada and had been working there for over 25 years finally
returned to Nigeria in 2016.

The Institute of Chartered Accountants of Nigeria

245



He has made some savings to start a new business and incorporated Chijioke Investments
Limited in January 2017. However, since returning to the country, he has been inundated
with stories of start-up and existing businesses that closed shop as a result of harsh
economic conditions.

Mr. Chijioke has read in newspapers that as a result of government®s determination to
facilitate ease of doing business in Nigeria, the Federal Government has periodically been
reviewing and improving on the reliefs and incentives available to corporate taxpayers. This
has raised a ray of hope in Mr. Chijioke and he is eager to have more information to avoid
pitfalls.

Given his reservation about the current business climate in Nigeria:
a. Explain briefly SIX reliefs and incentives available to corporate taxpayers.

b. Outline THREE conditions a company must fulfill to qualify for tax incentives for
export oriented business.

(3) Tax incentives are special exclusions, exemptions or deductions from income and profit or tax
credits offered to taxpayers by the Government as an encouragement to engage in specified
activities or undertakings. In this context, the Federal Government of Nigeria through various
Executive orders has been rolling out series of tax incentives to taxpayers in Nigeria over the
years.

You are required to discuss the operation of the following tax incentives:

a. Road Infrastructure Development and Refurbishment Investment Tax Credit Scheme
b. Employment Tax Relief (ETR)

c.  Work Experience Acquisition Programme Relief

d. Infrastructure Tax Relief (ITR)

12.15.2 Suggested solutions to open-ended questions

KAK Professional Services
(Tax Consultants)
22, lkorodu Road, Lagos

December 9, 2020

The Managing Partner
JIM Associates
44, Broad Street, Lagos
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ci)

Dear Sir,
RE: NIGERIAN TAX INCENTIVES

| refer to your letter with Reference Number JIM/12/20 dated December 7, 2020 engaging
our firm to provide professional advice on the above subject. Our comments are as follows:

a) Objectives of tax incentives
Tax incentives in Nigeria are meant to:

(i Encourage voluntary tax compliance;

(ii Attract domestic and foreign investments into Nigeria;

(iii) Encourage businessmen to invest in certain preferred sectors of the economy;
(iv) Encourage investment to develop rural areas and export processing (EPZ);

(v Promote export activities;

(vi) Encourage repatriation of foreign earnings to Nigeria;

( Encourage research and development activities;

(vii)  Encourage and accelerate the growth of small scale businesses; and

(ix) Encourage businesses to make financial contributions to activities which the
government considers socially desirable.

Forms of tax incentives
The incentives may be granted based on industry or type of tax and may include:

(i Exemption from payment of taxes;

(ii Reduction in rate of tax to be paid;

(iii) Grant of allowances and deductions from profits subject to tax, etc; and
(iv) Claiming of reliefs such as loss relief and double taxation relief.

Manufacturing sector

Fiscal measures have been drawn to provide for deductions and allowances in the
determination of taxable income of manufacturing enterprises. They include:

Pioneer status

This is a concession to pioneer companies located in economically disadvantaged areas by
providing a tax holiday period of three to five years. These industries must be considered by
the government to be beneficial to the country‘s economy and in the interest of the public.

Companies that are involved in local raw material development; local value added:; labour
intensive processing; export-oriented activities; in-plant training; are also qualified for
additional concessions;

Tax relief for research and development (R&D)

Up to 120% of expenses on R&D are tax deductible provided that such R&D activities are
carried out in Nigeria and are connected with businesses to which allowances are granted.
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The result of such research could be patented and protected in accordance with
internationally accepted industrial property rights;

Small business income tax rate of 20%

Based on the provisions of the Finance Act 2019, any business with annual gross turnover of
N25 million or less turnover is exempted from companies income tax while, any company
with annual gross turnover of more N25 million but less than N100 million attracts income tax
rate of 20% on total profit;

Local raw materials utilization

30% tax concession for five years to industries that attain minimum local raw materials
utilisation as follows: agro — 80%; agro allied — 70%; engineering — 65%; chemical — 60%;
and petro-chemical — 70%;

Labour intensive mode of production

15% tax concession for five years. The rate is graduated in such a way that an industry
employing one thousand persons or more will enjoy 15% tax concession while an industry
employing one hundred will enjoy only 6%, while those employing two hundred will enjoy 7%
and so on;

Local value added

10% tax concession for five years. This applies essentially to engineering industries, while
some finished imported products serve as inputs. This is aimed at encouraging local
fabrication rather than the mere assembly of completely knocked down parts;

In-plant training
2% tax concession for five years, of the cost of the facilities for training;

Export oriented industries
10% tax concession for five years. This concession will apply to industries that export not
less than 6% of their products;

Rural investment allowance
This is an allowance given to a company which incurs capital expenditure or the provision of
facilities, such as electricity, water and tarred road. The rates are as follows:

No facilities at all (100%); no electricity (50%); no water (30%) and no tarred road (15%).
Investment in economically disadvantaged areas

100% tax holiday for seven years and additional 5% depreciation over and above the initial
capital depreciation; and

i Agriculture
Incentives include;

» General incentive-pioneer status;
» Tax relief for research and development;
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30% tax credit for 5 years for agro-allied form that attains maximum level of local raw
material utilization of 70%;

Effective 2012 YOA, agricultural machinery and equipment attracts no duty;

No restriction on the amount of capital allowance claimable in any year of assessment;
Agricultural business is exempted from minimum tax provision;

Interest on loans granted to agricultural business is exempted from tax provided the
moratorium period is not less than 12 months and the interest is not more than the base
lending rate at the time it was granted or restructured; and

Agro-allied plants and equipment enjoy enhanced capital allowance of up to 50%.

YVVVY VYV
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ii. Telecommunications

These include:

e General incentive-pioneer status;

e Provision of non-fiscal incentives to private investors in addition to a tariff structure that
ensures that investors recover their investment over a reasonable period of time, bearing in
mind the need for differential tariffs between urban and rural areas; and

¢ Rebate and tax relief are provided for the local manufacture of telecommunications
equipment and provision of telecommunication services.

d. Non-tax factors considered by foreign investors in locational determinants, will differ from one
business to another, depending on the objectives of the investment.

The more important non-tax factors include:

Economic and political stability;

Adequate physical, business, accounting and legal infrastructure;
The absence (or limited presence) of bureaucratic obstacles;
Adequate communication channels;

Ability to negotiate profit freely;

Effective banking system; and

D N N N N N

The availability of an adequate dispute resolution mechanism.
Please do not hesitate to contact us if you require any further clarification on the above subject.

Yours faithfully,
For : KAK Professional Services

Wale Afolabi
Principal Consultant

(2)a. Reliefs and incentives available to corporate taxpayers:
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Reliefs are claims or provisions in tax laws which constitute reduction on the amount of
assessable profits in the year of assessment under consideration.

Incentives, on the other hand, are claims or provisions in tax laws which seek to reduce the
amount of income tax payable in the year of assessment under consideration.

Reliefs available to corporate taxpayers:

. Loss relief — These are business losses which are only deductible from same business
profit indefinitely. The effect of which, is a reduction on the amount of assessable profit in the
computation of total profit.

ii. Application of the right of election — A rational taxpayer only applies for the right of election
if the total assessable profit for the second and third years of assessment assessed together,
on actual year basis is less than what was computed using the normal commencement rule.
It is a relief available on commencement of business.

iii. Capital allowance — This is a relief for a company which has incurred qualifying capital
expenditure in any year of assessment, for the purpose of the business. Capital allowance
will be deducted in full, or restricted as the case may be, from the assessable profit, in order
to arrive at the total profit.

iv. Carry backward of unclaimed capital allowance on cessation — This is a relief available to
a taxpayer on cessation of business. Any unclaimed capital allowance can be carried
backward against the remainder of assessable profit, that of the immediate preceding 5
years. Thus reducing the amount of total profit and the revenue authority makes refund of tax
which had been paid by the taxpayer.

v. Roll-over relief — This is where the proceeds on disposal of chargeable assets of a
particular class of chargeable asset is re-invested in the acquisition of an asset of the same
class. Where roll-over relief is applicable, chargeable gain on the disposal is deferred and the
capital gains tax is not computed, depending on the type of roll-over relief whether full, partial
or no roll-over.

vi. Investment allowance — This is an additional allowance to the amount of capital allowance
already claimed on the qualifying capital allowance. It is also deducted from assessable profit
like capital allowance.

Incentives available to corporate taxpayers:

i. Memorandum of understanding (MOU) Credit — This is an incentive available to joint
venture operators in the petroleum industry. It is normally deducted from the assessable tax
in arriving at the chargeable tax of the year of assessment.

ii. Investment tax credit — This is also available to a production sharing contract operator. It is
also used in reducing the assessable tax in order to arrive at the chargeable tax.

iii. Pioneer status — Profit of any company conferred with the pioneer status, will be exempted
from tax for initial 3 years and for additional 2 years if extension is sought and granted.
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Based on the provisions of the Finance Act 2019, any business with a gross turnover of N25
million and below is exempted from companies income tax. While, any company with
turnover above N25 million but less than N100 million attracts income tax rate of 20% on
total profit;

v. Exemption from minimum tax — As an anti-avoidance legislation, companies are
sometimes expected to pay minimum tax,

However, based on the provisions of the Finance Act 2019, minimum tax is not applicable to
the following companies:

Companies with a gross turnover of less than N25 million;
Companies carrying on agricultural trade or business; and

Companies in the first four calendar years of its business.

This implies that companies with at least 25% imported equity capital are no longer exempt from
the payment of minimum tax according to Finance Act, 2019.

vi. Double taxation relief —This is to mitigate against the effect of double taxation on foreign
income, which is subject to foreign tax and Nigerian tax.

vii. Road infrastructure development and refurbishment investment tax credit scheme.

This scheme is a public-private partnership, which enables private companies fund the
construction and refurbishment of eligible roads in Nigeria. In return, participants in the scheme
are entitled to recover the project funds by way of tax credits, claimable against companies
income tax (CIT) payable.

Conditions a company must fulfill to qualify for tax incentives for export - oriented

business are as follows:

i.  The company is 100% export oriented;

i The company produces or manufactures and exports during the relevant year, and
the export proceeds during the year is not less than 75% of total turnover for the
year; and

ii. The company repatriates at least 75% of earnings from its exports back to Nigeria,
and deposits same in a domiciliary account maintained in a bank in Nigeria.

Road infrastructure development and refurbishment investment tax credit
scheme

The scheme is a public-private partnership, which enables private companies fund the
construction and refurbishment of eligible roads in Nigeria. In return, participants in the
scheme are entitled to recover the project funds by way of tax credits, claimable against
companies income tax (CIT) payable.

The scheme will be implemented and administered by a special management committee (the
Committee), consisting of representatives from relevant ministries and agencies, including
Federal Inland Revenue Service (FIRS) and chaired by the Minister of Finance.
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The scheme is open to Nigerian companies (other than corporation sole), institutional
investors and a pool of companies operating through a special purpose vehicle set up as an
infrastructure fund. Eligible road refers to any road approved by the President as eligible for
the scheme on the recommendation of the Minister of Finance and as duly notified to
participants.

The primary benefit of this scheme to participants is the ability to recover the project cost as
tax credit against CIT payable. This credit is represented by the road infrastructure tax credit
(RITC). RITC covers:

e Project cost (any expenditure wholly, reasonably, exclusively and necessarily incurred by a
participant for the construction or refurbishment of an eligible road as quoted by the
participant in its project cost bid and as certified by the Committee); and

e Asingle uplift (similar to interest), which is equivalent to the prevailing monetary policy rate
(MPR) of the Central Bank of Nigeria (CBN), plus 2% of the project cost. The uplift (income)
would not constitute taxable income in the hands of a participant.

The scheme will be in force for a period of 10 years from the date of commencement in
January 2019.

(a) Employment tax relief (ETR) :
This is claimable by a company that has minimum net employment of 10 employees
(Nigerians) of which sixty percent are employees without any form of previous work
experience within three year of graduating from school or any vocation within the
assessment period. The relief claimable is 5% of the assessable profits of a company subject
to a maximum of 100% of the gross salaries of qualifying employees.

The tax exemption shall be utilized in the year of assessment in which the employees were
first employed and any unabsorbed deduction shall not be carried forward to another
assessment period. A company shall not be entitled to claim the applicable relief, where it
has more than one employee from the same immediate family in respect of which the relief is
claimed in which case the required number of employees will be computed less any such
member of the same family.

This relief is available effective April 27, 2012 and for five (5) years and certification by the
company statutory auditors is also required.

c. Work experience acquisition programme relief
Any company with a minimum net employment of five new employees (Nigerians) and retains
such employees for a minimum of two years from the year of assessment in which the
employees were first employed shall enjoy an exemption from income tax of five per cent of
its assessable profits in the assessment period in which the company qualifies.

The tax exemption shall be utilised in the year of assessment in which the company qualifies
and any unabsorbed deduction shall not be carried forward to another assessment period. A
company shall not be entitled to claim the applicable relief, where it has more than one
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employee from the same immediate family in respect of which the relief is claimed in which
case the required number of employees will be computed less any such member of the same
family.

This relief is available effective April 27, 2012 and for five (5) years and certification by the
company statutory auditors is also required.

d. Infrastructure tax relief (ITR)

Any company that incurs expenditure on infrastructure or facilities of a public nature shall be
entitled to an exemption from income tax of an additional thirty per cent (30%) of the cost of
the provision of the infrastructure or facilities in the assessment period in which the
infrastructure or facilities were provided. The facilities shall include: power (electricity), roads
and bridges, water, health, education and sporting facilities and such other facilities as may
be determined by the Minister of Finance on the recommendation of Federal Inland Revenue
Service to be of public nature.

To qualify for exemption under this paragraph, the infrastructure or facilities must be
completed and in use by the company and the public.

The exemption shall be enjoyed in the assessment period in which the infrastructure or
facility was provided and may be carried forward for a maximum of two assessment periods
following the period in which it first became available.

This relief is available effective April 27, 2012 and for five (5) years and certification by the
company statutory auditors is also required.
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Capital gains tax

13.0 Purpose
After studying this chapter, readers should be able to:
@  Know how Capital Gains Tax Act is administered;
)  Understand the nature and objectives of Capital Gains Tax;

© Understand the principle of allowable and disallowable expenditure as
applicable to capital gainstax;

@ Know the chargeable gains that are exempted from capital gains tax;

© Understand all the capital gains tax issues involved in acquisition and
disposals of assets;

@  Know the reliefs available in capital gains tax; and

© Be able to prepare capital gains tax computations in accordance with the
provisions of the Capital Gains Tax Act CAP C1 LFN2004.
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13.1 Nature and objectives of capital gains tax

In the usual income tax computations, profits or losses on disposal of fixed assets are
excluded by means of adjustments to the relevant accounting results. At the same time,
balancing adjustment would be made in the capital allowances computation in respect of
the difference between the proceeds of disposal and the tax written down value of such
assets. Balancing allowance will be granted if the proceed falls short of the written down
value and a balancing charge, if the proceed is higher.

In the latter case, if the proceed is greater than the cost, the amount of the balancing
charge would be restricted to the amount of capital allowances previously granted. This
will be the difference between the cost of acquisition and the tax written down value of
disposal. In such a situation, another surplus, that is, the difference between the proceed
and the cost, which has not been subjected to any taxation treatment arises. In taxation
law and practice, all transactions of capital nature are excluded from income tax. In view
of the fact that the surplus referred to is a capital receipt, it cannot be included in gains or
profits for income tax purposes. However, such capital gains are subject to capital gains
tax (CGT) under the Capital Gains Tax Act (CGTA).

The Capital Gains Tax Act enacted in 1967, came into effect from the 1967/68
assessment year. In addition to the necessity to charge capital gains to tax as illustrated
above, the Act could also have been introduced to produce an additional source of
revenue to Government to finance Nigeria’s civil war. The principal Act together with all
amendments thereto has been re-enacted as Capital Gains Tax Act CAP C1 of the Laws
of the Federation of Nigeria (LFN) 2004 (as amended).

13.2 Administration of capital gains tax

The management of the Capital Gains Tax Act with respect to corporate bodies and
non-resident individuals (individuals outside Nigeria), is placed under the
administration of the Federal Inland Revenue Service. This is with regards to returns,
assessments, appeals, collections, recovery and repayments, offences and penalties
as well as litigations. The management of the Act with respect to individuals (except
non- residents individuals and individuals resident in the Federal Capital Territory,
FCT), is placed under the administration of the States’ Board of Internal Revenue. The
FCT - Internal Revenue Service administer capital gains tax with respect to
individuals resident in the Federal Capital Territory (FCT Certain provisions of the
“‘Income Tax Acts” (detailed in a schedule attached to the Capital Gains Tax Act) shall
apply in relation to capital gains tax as they apply in relation to income tax chargeable
under those Acts subject to any necessary modifications — Section 43(1).

Appeals against any assessment to capital gains tax (CGT) shall be made in
accordance with the provisions of CITA or provisions of the PITA as the case may
be, to the Tax Appeal Tribunal established under the Companies Income Tax Act.

Capital gains
Capital gains may be defined as gains arising from increases in the market value of
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capital assets, to a corporate body or person who does not habitually offer them for
sale, and in whose hands they do not constitute stock-in-trade.

It is the difference between the consideration accruing and sums excluded from the
consideration, being cost and ancillary costs of disposal of a capital asset.

One guiding principle is to examine, the purpose for which an asset is bought and / or sold.
Where an asset is acquired and / or kept for use or as an investment, proceeds on the
disposal of any such asset shall be treated as a capital receipt and any gain thereon will be
regarded as a capital gain. On the other hand, where fixed assets are kept and sold
regularly for gains (profits), such disposal proceeds shall be treated as normal income
receipts and taxed under the Personal Income Tax Act P8 LFN 2004 (as amended) or
Companies Income Tax Act CAP C21 LFN 2004 (as amended).

CGT imposition

The tax is imposed on gains arising out of the ownership of a capital asset changing hands,
either by exchange, transfer, sales or gift. The Act as it is presently, is silent on gains arising
from the appreciation in value of an asset, which has not changed hands over time. capital
gains taxis chargeable on the total amount of the chargeable gains arising after deducting
allowable expenses on the disposal of chargeable assets, in a year of assessment.

Year of assessment

A year of assessment in relation to capital gains tax means, a year beginning with January
1 and ending with December 31 in the same calendar year with effect from 1969.This
implies that capital gains tax is charged on actual year basis.

13.3 Allowable and disallowable expenditure
Deductions allowable (Section 14)

(a) Cost of acquisition or purchase price, including all costs incidental to the
purchase.

(b)  Improvement costs wholly, reasonably, exclusively and necessarily incurred.

(c) Cost wholly, reasonably, exclusively, and necessarily incurred in establishing,
preserving or defending the owner’s title to or a right over the asset.

(d) Incidental costs of disposal.

These include:

i. Fees, commissions or remuneration paid for professional services of
surveyor or valuer; auctioneer, accountant: agent and or legal adviser;

i.  Cost of transfer or conveyance (including stamp duties);
ji.  Advertisement cost to find a seller/buyer; and

iv.  Cost reasonably incurred to make any valuation or apportionment required for
the purpose of computing the capital gains including expenses in ascertaining
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market value where required.

Disallowable expenditure

Sums allowable as a deduction in computing the profits or gains or losses of a trade
for income tax purposes are not allowable deduction under Section 14 above
(Section 15).

Insurance premiums on the asset are not allowable — Section 16.

13.4 Rate
Capital gains tax (CGT) is chargeable at 10% on capital gains arising from disposal of
assets (20% applied up to 31/12/1995).

13.5 Computation of chargeable gains

Gains chargeable

Section 3, CGT Act defined chargeable assets as meaning all forms of property, whether
situated in Nigeria or not and including:

(a) Options, debts and incorporeal property generally;

(b) Any currency other than Nigerian currency; and

(c) Any form of property created by the person disposing of it, or otherwise
coming to be owned without being acquired;

(d) Stock and shares of every description (excluded from chargeable assets with
effect from1/1/1998).

In respect of assets outside Nigeria and

(i) Disposed by non-resident individual, or

(ii) Trustee of any trust or settlement, or

(ii) A company whose activities are managed and controlled outside
Nigeria

CGT is chargeable on that part of the gains (if any) received or brought into Nigeria
when they are so dealt with (Section 4). This is what is termed ‘remittance basis’. The
amount of the gains chargeable is dependent on the whole or part which is remitted to
Nigeria. If there is no remittance to Nigeria, there is no liability to Capital Gains Tax in
respect of the disposals of those fixed assets.

Capital loss on disposal of any asset is not deductible from capital gains on disposal of any
other asset even if both are of the same type (Section 5).

13.6  Exemptions from capital gains tax
The following are exempt chargeable gains:
Gains accruing to:
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(i) An ecclesiastical, charitable or educational institution of a public character;

According to the Finance Act, 2020 public character for the purpose of tax exemption
requires an organisation or institution to be registered in accordance with relevant
laws in Nigeria and should not distribute or share its profits in any manner to
members or promoters.

(i) Any statutory or registered friendly society;

(i) Any cooperative society registered under the Cooperative Societies
Law of any State; and

(iv)  Any trade union registered under the Trade Unions Act. In so far as the gain is
not derived from any disposal of any assets acquired in connection with any
trade or business carried on by the institution or society and the gain is applied
purely for the purpose of the institution or society as the case may be (Section
27(1).

(@) Gains accruing to any Local Government Council (Section 28(1).

(b) Gains accruing to any company, being a purchasing authority established by or under any
law in Nigeria, empowered to acquire any commodity in Nigeria for export from Nigeria; or
gains accruing to any corporation established by or under any law for the purpose of
fostering the economic development of any part of Nigeria in so far as the gains are not
derived from the disposal of any assets acquired by the corporation in connection with any
trade or business carried on by it or from the disposal of any share or other interest
possessed by the corporation in a trade or business carried on by some person or authority
(Section28(2).

(c) Gains accruing on disposal of investments held as part of any superannuation fund or other
statutory retirement benefits scheme to the same extent as income derived from the assets
would be exempt under Section 20 of PITA (Section29.1).

(d) Disposal of aright to, or any part of any sum payable out of any superannuation fund shall
also not be chargeable (Section 29.2) “Superannuation Fund” means a pension, provident
or other retirement benefits fund, society or scheme approved by the Joint Tax Revenue
Service under Section 21(1)(g) of PITA.

(e) Gains accruing on disposal by any person of a decoration awarded for valour or gallant
conduct which he acquires otherwise than for consideration in money or money’s worth
(Section 30).

(f) Gains accruing from a disposal of Nigerian Government Securities (Section 31)

Nigerian Government Securities include Nigeria treasury bonds, savings certificates
and premium bonds issued under the Savings Bonds and Certificates Act.

(g) Gains accruing on disposal of land compulsorily acquired by an authority having
and exercising such powers (Section9).

(h) Gains accruing in connection with the disposal of an interest in or the right under any
policy of assurance or contract for a deferred annuity on the life of any person
(Section33).

Some of the other exemptions and relief provisions in the Act are as follows:

(i)  Section 35 exempts sums obtained by way of compensation or damages
for any wrong or injury suffered by an individual to his person or in his
profession or vocation. This includes wrong or injury for libel, slander or
enticement. Sums obtained by way of compensation for loss of office
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exceeding 10,000 in any year of assessment is however chargeable.

(i)  Section 36 exempts gains accruing on disposal of a dwelling house (with a
maximum land area of up to one acre or such larger area as the Revenue
Service may determine) which has been the individual’s only or main
residence throughout the period of ownership up to the time of disposal or
up to the last twelve months before the date of disposal. So far as it is
necessary for the purposes of this Section to determine which of two or
more residences is an individual’s main residence for any period:

The individual may conclude that question by notice in writing to the
Revenue Service given within two years from the beginning of that
period. This can be varied by a further notice in writing to the Revenue
Service as respects any period beginning not earlier than two years
before the giving of the further notice, and

The question shall be concluded by the determination of the Revenue
Service. The individual may appeal to the Appeal Commissioners
against that determination within thirty days of service of the notice by
the Revenue Service.

(i) A gain accruing on disposal of tangible and movable assets shall not be
chargeable gain if the total value of the consideration does not exceed
#&1,000 in a year of assessment (Section 37(1). If the proceeds of disposal
exceed &1,000 in anassessment year, the amount of CGT chargeable on
the gain shall not exceed half the difference between the amount of that
proceed andi1,000.

(iv) A motor vehicle for carriage of passengers is an exempt asset for CGT
purposes unless it is of a type not commonly used as private vehicle and
is unsuitable to be so used (Section38).

(v) Section 39 exempts assets acquired by way of gift and
disposed of in a similar manner.

(vi)  Section 40 - exempts capital gains accruing to a diplomatic body.

(vii) Double taxation relief is applicable to CGT as it is applicable to income
tax under PITA and company’s income tax under CITA with the
substitution of the words capital gains for income and profits and CGT for
income tax.

(vii) The following exemptions have been included with effect from 1993:

Gains arising from takeover, absorption or merger provided that no
cash payment is made in respect of the shares disposed/acquired
(Section32A).

Gains arising in respect of disposals of securities in a Unit Trust
provided the proceeds are re-invested (Section32B) Stocks and
shares of every description are exempted with effect from 1
January,1998.
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13.6.1 Exemptions from capital gains tax based on the provisions of Finance Act, 2019 and
Finance Act, 2020

With implementation of Finance Act, 2019, compensation for loss of office below N10 million
is now exempted from capital gains tax.

Also, Finance Act, 2020 states that compensation for loss of office up to N10m should be
exempted from capital gains tax and tax due on excess above N10m is to be deducted by
the payer and remitted within the time specified under the Pay As You Earn (PAYE)
Regulations.

13.7 Disposal and acquisition of assets
Meaning of ‘Disposal’

Except as specifically exempted by the Act, there is a disposal of assets by a person
where any capital sum is derived from a sale, lease, transfer, assignment,
compulsory acquisition or any other disposition of assets, notwithstanding that no
asset is acquired by the person paying the capital sum, and in particular:

(@) Where any capital sum is derived by way of compensation for any loss of office or
employment;

(b) Where any capital sum is received under a policy of insurance and the risk of any kind
of damage or inquiry to, or the loss, or depreciation of, assets;

(c) Where any capital sum is received in return for forfeiture or surrenders of
rights or from refraining from exercising rights;

(d) Where any capital sum is received as consideration for use or exploitation of any
asset; and

(e) Without prejudice to paragraph (a) above where any capital sum is received in connection
with or arises by virtue of any trade, business, profession or vocation (Section 6(1). It is
also stated in the Act that disposal includes reference to part disposal.

When an acquisition/disposal is effective

Acquisition/disposal takes effect on the date of the contract to acquire/ dispose of the
asset or on a date at which there is an enforceable right to acquire or a binding duty to
dispose of the asset or any right or interest therein, and in particular:

(@) Where any contract is to be performed subject to any condition, the date of
acquisition/disposal shall be the date when the condition is satisfied, but where a
consideration of such contract does not depend solely or mainly on the value of the
asset at the time the condition is satisfied, the acquisition/disposal shall be treated
as if the contract had never been conditional, in which case the effective date shall
be the date of the contract.

(b)  Where an option is conferred by virtue of any contract, the date of the
acquisition or disposal of asset shall be the date when the option is exercised
(Section11).
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Hire purchase transactions

Where a fixed asset is purchased under hire-purchase, the cost for tax purposes is
the cash price of the asset. The hire-purchase charges which represent the interest
charges are allowable deductions under Section 20 of CITA in arriving at the
assessable profits.

Thus, for capital gains tax purposes, if all the instalments have been paid before the
date of disposal, it is the full cash price that is taken as the cost for Capital Gains Tax
purposes. If the instalments have not been fully paid, the cost of the asset at the time of
disposal will be the cash price portion of the instalments paid to the date of disposal.

lllustration 13.1

Union Company Ltd. purchased a chargeable asset on hire-purchase.

The deposit paid for the purchase was N250,000. The balance of the purchase
price was to be paid in thirty-six monthly instalments of 825,000. The cash price
of the asset ist790,000.

Required:
Calculate the capital gains tax due assuming the assets were sold as follows:

(@) For&1.25million after payment of twenty-four instalments.
(b) For #&1.3 million after full payment of all the instalments.

Suggested solution to 13.1

(a) Disposal after 24 instalments paid &'000 &'000 =000
Sales price 1,250
Less: Cost of the asset:
Deposit 250
Instalments paid totaled (24xN25,000) 600
Less: interest element (24x410,000) 240
360

(10)

Capital Gains 640
Capital Gains Tax at10% thereof 64

(b)  Disposal after full payment of all instalments
Sales Price 1,300
Less: Cost:
Deposit 250
Instalments paid (36xN25,000) 900
Less interest element (36xN10,000) 360

540

Capital Gains 510
Capital Gains Tax at10% thereof 51
Calculation of interest element of each instalment

Deposit 250
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Total payable by instalments(36x 25) 900

Total hire-purchase price 1,150
Less: the cash price 790

Total interest element 360

Total number of instalments (360 + 36)

Interest element of each instalment 10

For simplicity, the interest element has been apportioned on the ‘straight- line’ basis.

Bargains comprising two or more transactions
Section 20 CGTA provides:

Where a single bargain comprises two or more transactions whereby assets are disposed
of, those transactions shall be treated for the purposes of computing capital gains as a
single disposal.

Where separate considerations are agreed or purported to be agreed for any two or more
transactions comprised in one bargain (whether transactions whereby assets are disposed
of or not) those considerations shall be treated as altogether constituting an entire
consideration for the transactions and shall be apportion able between them accordingly.

Where any apportionment under this Section shall result in lesser consideration than that
agreed (or purported to be agreed) in the bargain being attributable to the disposal of the
assets, the separate considerations agreed (or purported to be agreed) in respect of those
assets shall be deemed to be the consideration for which those assets are disposed of.

Part disposal

Where there is a part disposal, the cost of that part of asset disposed and that of the
undisposed part shall be apportioned. The cost to be apportioned to the part disposed
shall be in the proportion that the consideration for the disposal bears to the total value of
the whole asset on the date of disposal. The value of the whole asset on that date is the
consideration received in respect of the part disposed plus the market value of the part of
the asset which remains undisposed (Section 17).

Thus if ‘A’ is the consideration received in respect of that part disposed of, and ‘B’ is
the market value of the part which remains undisposed, while ‘C’ is the cost of the
whole asset, then the apportionment will be based on the formula

A x C
A+B

which shall be applied in computing the cost and/or all other sums allowable as a
deduction in computing the amount of the gain accruing on the disposal, the
remainder being attributable to the property which remains undisposed of.

Connected persons

In tax practice, certain persons are treated as being so closely involved with each
other that they have to be viewed as the same person or that transactions between
them need to be treated differently from those ‘at arm’s length’. These persons are
referred to as ‘connected persons’.

Transactions between such persons may be regarded as artificial or fictitious for the
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purpose of determining the tax liability arising therefrom. This implies that the
Revenue can make whatever adjustments as it considers necessary to counteract the
reduction of liability to tax that could otherwise result from such transactions.

Transactions between connected persons

Where a person acquires an asset and the person making the disposal is connected
with him, the person acquiring the asset and the person making the disposal shall be
treated as parties to a transaction made otherwise than by way of a bargain at arm’s
length (Section 23(1 & 2).

The consideration shall be disregarded if less than the market value, and the
consideration shall be deemed to be the market value.

Connected persons (Section24)

(@) Anindividual is connected with his/her spouse and with his/her relatives
and their spouses;

(b) A trustee of a settlement is connected with the settlor of that
settlement, and with any person connected with the settlor;

(c) A partner is connected with the person with whom he is in
partnership and with the spouse or relative of that person;

(d) A company is connected with another company if-
(i)  The same person controls both, or

(i) One is controlled by a person who has control of the other in
conjunction with persons connected with him, or

(i) A person controls one company and persons connected with him
control the other or

(iv) The same group of persons controls both, or

(v) The companies are controlled by separate group which can be regarded
as the same by interchanging connected persons.

(e) A company is connected with another person who (either alone or with
persons connected with him) has control of it; and

()  Persons acting to secure or exercise control of a company are treated in
relation to that company as connected with each other and with any other
person acting on the direction of any of them to secure or exercise such
control. ‘Relative’is also defined in the Act as meaning, brother, sister, ancestral
or lineal descendant.

Consideration
Consideration for asset acquired/disposed of shall be deemed to be equal to the
market value of the asset where any person acquires the asset:
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(@)  Otherwise than by way of a bargain made at arm’s length;

(b)  Wholly or partly for a consideration that cannot be valued or in connection
with his own or another’s loss of office or employment or diminution of
emolument, or otherwise in consideration for or recognition of services or
past services;

(c)  As trustee for creditors of the person making the disposal (Section 7(1)).Where a
person donates an asset acquired by him by way of a gift (not being an
acquisition on a devolution on death) or otherwise, the person receiving the
donation shall, for all purposes of the Act, so far as it relates to the interest taken
by him, be deemed to have acquired the asset:

() Inacase where the amount of the consideration for which the asset was
last disposed of by way of a bargain made at arm’'s length is
ascertainable, for a consideration equal to that amount; and

(i) In any other case, for a consideration equal to the market value of the
asset on the date of that disposal; and in this subsection “gift” does not
include a donation mortis causa (Section 7(2)). The conveyance or transfer
by way of security of an asset (including a retransfer on redemption of the
security),shall not be treated for the purposes of the Act as involving any
acquisition or disposal of the asset (Section 7(4)).

Where a person entitled to an asset by way of security or to the benefit of a
charge or encumbrance on an asset deals with the asset for the purpose of
enforcing or giving effect to the security, charge or encumbrance his dealings with
it shall be treated for the purposes of the Act as if they were done through him as
nominee of the person entitled to it subject to the security, charge or
encumbrance; and this subsection shall apply to the dealings of any person
appointed to enforce or give effect to the security, charge or encumbrance as
receiver and manager or judicial factor as it applies to the dealings of the person
entitled as aforesaid (Section 7(5).

An asset shall be treated as having been acquired free of any interest or right by way
of security subsisting at the time of any acquisition of it, and as being disposed of
free of any such interest or right subsisting at the time of the disposal; and where an
asset is acquired subject to any such interest or right the full amount of the liability
thereby assumed by the person acquiring the asset shall form part of the
consideration for the acquisition and disposal in addition to any other consideration
(Section 7(6)).

Where an asset is acquired by a creditor in satisfaction of his debt or part thereof, the
asset shall not be treated as disposed of by the debtor or acquired by the creditor for a
consideration greater than its market value at the time of the creditor’s acquisition of it,
and if a chargeable gain accrues to the creditor on a disposal by him of the asset the
amount of the chargeable gain (where necessary) shall be reduced such that it will not
exceed the chargeable gain which would have accrued if he had acquired the property
for a consideration equal to the amount of the debt or that part thereof (Section7(7)).

Any amount that can be treated as income or profits for the purposes of the Income
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Taxes Acts shall be excluded from the consideration for a disposal of assets for
capital gains tax computation (Section13)).

Consideration payable by instalments

When the consideration is payable by instalments over a period exceeding 18 months,
the chargeable gain accruing on the disposal shall be regarded as accruing in
proportionate parts in the year of assessment in which the disposal is made and in
each of the subsequent years of assessment up to the assessment year in which the
last instalment is payable in the proportion of the amount of the instalments payable in
each of the years. Such chargeable gain shall be deemed to accrue on the last day of
each of the year of assessments in which the instalments are received (Section 18)).
No allowance is given for possible bad debts at the time of computing the capital gains
tax payable. However, if any part of the consideration already brought into the
computation is subsequently shown to the satisfaction of the Revenue Service as
irrecoverable, such adjustment, whether by way of discharge, or repayment of tax or
otherwise, shall be made as is required inconsequence (Section 18(5)). Death (Section
8) On the death of an individual, any asset of which he was competent to dispose of
shall for the purposes of the Act be deemed to be disposed of by him at the date of his
death and acquired by the personal representatives or other person on whom the
assets devolve for a consideration equal to:

(@) The amount of the consideration for which the asset was last disposed
of by way of a bargain made at arm'’s length if ascertainable, or

(b) In any other case, the market value of the asset at that date;
(subsection1).

The gains which accrue in consequence of subsection (1) of this Section shall not be
chargeable to capital gains tax under the Act (subsection 2)

The personal representatives shall be treated as having the deceased’s residence
and domicile at the date of death (subsection 3).

On a person acquiring any asset as legatee:
(i)  No chargeable gain shall accrue to the personal representatives; and

(i) The legatee shall be treated as if the personal representatives’ acquisition of
the asset had been his acquisition of it,(subsection4).

In this section:

‘Legatee” includes any person acquiring an asset under a testamentary disposition or
on an intestacy or partial intestacy whether he takes beneficially or as trustee, and a
donation mortis causa shall be treated as a testamentary disposition and not as a gift;

“Personal representatives” means

(@  The executor, original or by representation, or administrator for the time being
of a deceased person under any law in force in Nigeria;

(b)  Persons having in relation to the deceased under the law of another country any
functions corresponding to the functions for administration purposes under any
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law in force in Nigeria or personal representatives as defined under paragraph
(a) of this subsection, and references to personal representatives as such shall
be construed as references to the per