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PREFACE
INTRODUCTION

The Council of the Association of Accountancy Bodies in West Africa (ABWA) recognised the
difficulty of students when preparing for the Accounting Technicians Scheme West Africa
examinations.One of the major difficulties has been the +availability of study materials purposely
written for the schemeConsequently, students relied on text bookgten in economic and socio

cultural environments quite different from the West African environment.

AIM OF THE STUDY TEXT

In view of the above, the quest for good study materials for the subjects of the examinations and the
commitment ofthe ABWA Councl to bridgethe gap in technical accountitigaining in West Africa

led to the production of this Study Text.

The Study Text assumes a minimum prior knowledge and every chapter reappraises basic methods an

ideas in line with the syllabus.

READERSHIP

The StudyText is primarilyintended to provide comprehensive stuagterials for students preparitg

write the ATSWA examinations.

Other beneficiaries of the Study Text include candidates of other Professional Institutes, students of
Universities and Polgchnics pursuing undergraduate and post graduate studies in Accounting,
advanced degrees in Accounting as well as Professional Accountants who may use the Study Text a:

reference material.

APPROACH

The Study Text has been designed for independent studyutdgnts and as such concepts have been
developed methodically or as a text to be used in conjunction with tuition at schools and cdlleges.
Study Text can be effectively used as a course text and for revikios.recommended that readers

have theirown copies.
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FOREWORD
The ABWA Council, in order to actualize its desire and ensure the success of students at the
examinations of the Accounting Technicians Scheme West Africa (ATSWA), put in place a
Harmonisation Committee, to among other things, tatdithe production of Study Texts for students.
Hitherto, the major obstacle faced by students was the deatudy Texts which they needed to

prepare for the examinations.

The Committee took up the challenge and commenced the task in edimesat off the process, the
existing syllabus in use by some member Institutes were harmonized and revieemsowned
professionals in private and public sectors, the academia, as well as eminent scholars who had
previously written books on the relevant sulgeantd distinguished themselves in the profession, were

commissioned to produce Study Texts for the twelve subjects of the examination.

A minimum of two Writers and a Reviewer were tasked with the preparation of Study Text for each
subject. Their output wa subjected to a comprehensive review by experienced imprimathesStudy

Texts cover the following subjects:

PARTI

1 BasicAccounting

2 Economics

3 Businest.aw

4 CommunicatiorSkills
PART I

1 FinancialAccounting

2 PublicSectorAccounting

3 QuantitativeAnalysis

4 InformationTechnology
PART Il
1 Principlesof Auditing & Assurance
2 CostAccounting
3 Taxation
4 Management
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Although, these Study Texts have been specially designed to assist candidates preparing for the
technicians examinations of ABWA, they should be usedonjunction with other materials listed in
the bibliography and recommended text.

PRESIDENT, ABWA

STRUCTURE OF THE STUDY TEXT
The layout of the chapters has been standardized so as to present information in a simple form that i

easy to assimilate.

The Study Text is organised into chapteEach chapter deals with a particular area of the subiject,
starting witha summary of sections atehrning objectivecontained therein.

The introduction also gives specific guidance to the reader based omteets®f the current syllabus
and the current trends in examinatioriBhe main body of the chapter is subdivided into sections to
make for easy and coherent readitpwever, in some chapters, the emphasis is on the principles or
applications while othemsmphasise method and procedures.

At theend ofeachchapteiis foundthefollowing:

T Summary

1 Pointsto note(theseare usedor purpose®f emphasir clarification);
1 Examinationtypequestionsand
1

Suggestednswers.

HOW TO USETHE STUDY TEXT
Studentsare advised to read the Study Text, attempt the questions before checking the suggested

answers.
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A new syllabus for the ATSWA Exanmaions has been approved by ABWA Council and the various
PAOs. Followingthe approvalof the newsyllabus which becomesffectivefrom the Septembe2022

diet a team was constitutes to undertake a comprehensive review of the Study Texts in line with the
syllabus under the supervision of an editorial board.

TheReviewersaandEditorial boardmembersre:
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SYLLABUS AND EXAMINATION QUESTIONS OUTLINE

PAPER 3: BUSINESS LAW
Aim

To examine candidatesodo knowledge and wunders
organisations in general and the accountancyepsidn in particular operate as well as the
lawson different business relationships.

Objectives

On completion ofhis paper, candidates should:

Know the structure, jurisdiction and functions of the legal systems anditbe
applicable to them;

Hawve a working knowledge of the general principlésantract to aid their

daily accounting activities;

Be familiar wth the legal rules governing specific contracts;

Be able to distinguish between the various forms of business associations and be
convesant with the main rules governing their openagio

Be able to identify and appreciate the respective duties okbmakd customers
as well as recognise the nature of negotiable instruments; and

Be able to apply the principles of law to simple cdsdiss.

Structure of paper
The paper will be ghreehour paper divided into two sections:

Section A(50 Marks): Tlis shall consist of 5 0 compulsory questions made up o friibiple-
choice questions and 20 short answer questions covering thesghéibeis . Section B(50 Marks):
Six questions, dwf which, candidates are expected to answer any fatut /> maks each.

Contents
The legal system and court system 15%

a. Sources of law
i. Explain the constitution and its characteristics
ii. Explain Received English LawCommon Law, Doctnes of Equity
(emphasis on maxims) and Statutes of General Apjaitat
iii. Explain judicial precedent, statutes and their enactment, customary law, and
international law such as treaties, conventigmstocols.

b. The legal and court system
i. Outline the structure and hierarchy of courts.
ii. State the compd#on and jurisdiction of the various courts.
iii. Explain special courts and tribunals.
iv. Distinguish between law and ethics.
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c. Forms of legal liability
i. Distinguish betweenriminal and civil liability.

ii. Explain torts and their types
ili. Explain vicarious liability.
iv. Explain negligence and its consequences.

2. Law of contract 20%

a. Explain contract and itsssential elements: offer, acceptance, considarat
intention to create legal relations, capacity and consent.

Explain privity of contract and its exceptions.

Explain terms of a contract (conditions, warranties) and exemption clauses.
Explain illegal and void contracts.

Explainfactors that vitiate contracts.

Explain termination or dischagegpf contracts and remedies for breach of
contract.

g. Explain econtract.

~0oo0o

3. Special contracts 25%

a. Agency
i . Explain creationad types of agency.
ii. Explain authority of agets
iii. Explain the rights and duties of principal and agent.
iv . Explain termination of agency.

b. Sales of goods
i. Define and classify goods.
il. Differentiate between sale of goods and other cotstrac
iii. Explain implied terms.
iv. Explain thecavea emptordoctrine.
V. Explain transfer of title, passing of risk, ati& nemo dat quod non habetle.
Vi. Explain breactof sale of goods contract and remedies of the parties.
vii.  Explain the rights and dutie$ buyers and sellers.

c. Hire purchase and equpment leasing
i.  Define hire purchase and explain the formalities utigeiCommoriLaw andthe
Hire Purchase Act.
ii. Explain implied and void terms.
iii. Statetheaghts and obligations of the parties.
iv. Explain termination of hire purchase contract.
v. Explain operating and finance leasing.

d. Contract of employment
i.  Explain the nature and formation of employment contract.
ii.  State the rights and duties of the parties.
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Explain termination of employment and whissal.

iv.  Explain the remedies for breach of cautr
v.  Explain redundancy.
21
e. Insurance

Define and classify ingance contract.

State the minimum share capital requirements of insurers.

Explain the following concepts and principles: insurable @ggpremium, indemnity, materiality
of informaton, utmost good faittconditions and warranties, subrogation andriouation.

4. Law of business associations 25%

a. Partnership

iv.
V.

Vi.

Vii.
viii.

Explain partnership and its elements.

Explain types and attributes of pagrship (general partnershlpnited partnershg, and limited
liability partnership).

Explain the procedure for magenent of a partnership includirtge rights and duties of partners,
their relationshipnter seand withthird parties.

Explain the dtibutes of a limited partnership and a limitebility partnership

Explain limited partnership and limited lidiby partnership accounts and audit, annual returns, as
well as assignabiyof par t ner s Il nterest.

Explain investigation and litigation in limited liability partnershipasll as criminal proceedings
by the AttorneyGeneral of theFederation.

State the statutory requirements for operation of a foreign linlidduility partnership.
Explain winding up and dissolution of partnership.

b. Companies

iv.

Vi.
Vii.

Viii.
iX.

X.
BU

State the composition and functions of the Corporate Af2arsmission.

Explain the Administrative Committee of the Corate Affair Commission and state its
functions as welas procedures.

Explain the types of company,diuding single shareholder asthall company as well as their
implications.

Explain the procedure for incorpoi@t of a company, documents iatorporation, and
replacementof statutory declaration witktatement of compliance with requirements of
incorporation.

Explain preincorporation contractas well as promoters and thdirties

State the contents of memorandand articles of association ahdw they can be amended.
Explain the procedures forsige of and transmission of shares addbentures (corporate
bonds).

Explain the ways in which the capitaf a company is maintained preserved including the
laws relating to acquisition of own sharednmpany as well as distribution of profits.

Explain the appointment, powers, duties, and removal of directors. x. State the minimum number
of nonexecutive and executive directof applicable situations).

State the law on company see t saapppidtment, qualificationstatus, and removal.
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Xi.

Xii.

Xiil.

Xiv.
XV.

State briefly the law on company meetings (statutory meeting anmyleral meeting, and
extraordinary general meeting)to include:
ANotices and resolutions;
ARight to receive notice, attend, and requisition meeting
AVoting, companies that need not hold annual general meeting;

and
AAuthority of private company and small company to hold virtnakting.
State the law on th@ppointment, quélcations, rights, duties angmoval of

company auditors.

Explain the rationale for administration of compnas well asppointment and functions of
the administrator.
Explain arrangement, compraosei, netting and windinrgp (inoutline).
Define mergers and its types wmdthe Federal Competition afdnsumer Protection Act,
2018.

c. Others

State the conditions and requirements for registration of busiaesss as welhs incorporated
trustees.

Define collective investment scheraed its types.
Explain Alternative Dispute Resolution (ADR) mechanismsstate their advantages.

5. Banking and negotiable instruments 10%

Explain the legal relationship lveten a banker and customer aitate their respective
duties and rights.

Stae the meaning and characteristics of negotiable instrumigntxplain bills of
exchange, cheques and promissory notes.

Explain crossing of cheques.
Explain holder, holder for value and holdef duecourse.

State the rights and duties of the pegtio a negotiable instrument.

6. Law of trusts 5%

iv.

Explain trusts and the parties thereto.
Distinguish between private trust and public trust.
Explain the types and uses of public trust.

State the duties, powers and rights of trustees (includuggimentpowers under
Trustee Investment Act).
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1.0

CHAPTER ONE

Sourcesof law

Chapter contents

> > > > > > P>

Learning objectives
Introduction

Law and its sources
Meaning of law
Sources of law
Summary

Revision questions

1.0.1 Learning objectives

11

Uponcompletionof this chapterreadershouldbe able to:

A definelaw

A explainthepurposeof law

A identify thelawsof NigeriaasNigeriancandidatesndthelaws of Ghana as
Ghanaian candidates

A discusgheambitof thelaws of Nigeria

A stateandexplaintheformsof legislationin Nigeria and

A differentiae theapproacheso law interpretation

I ntroduction

Legal issues confront us all the time. Some legal knowledge is therefore important for everyda
living. Laws ensure orderliness in society, and ewenyan activityis regulated byaw. In order

to beome functional persons in the community, we need to appreciate the laws that regulate tf
various activities we are engaged in. The purpose of this chapter is to explain law and its role |
society. The chapter is also to identify the major classificatwdrthe laws ofNigeria andtheir

sources.To avoid chaos and ensure orderliness, every human grouping must have rules ar
regulations that guide behaviour. The development of the law and how the laws are applie

discussed in this chapter. Finally, the dleapexamines the various ways by which laws are

interpreted to give meaning to them.
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1.2 Lawandits sources

1.2.1 Meaning of law
Law basically consists of a body of rules and regulations. These rules and regulations are
usually designed to regulate humamduct in the society. All human behaviour is shaped
in one way or the other by various laws. Law, once made is meant to be obeyed, but it is
discovered that people may not voluntarily want to meet the expectations of the law. As a

result, there may be the needto introduce some elementsof sanctionsagainstacts of
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1.3

violation or defiance so as to ensure compliance with the law. (T. O. [zeteeral
Principles of Law8 ed. 2008 Lagos, p. 1).

Sourcesof law

The term fisour ce of endeshudwe ishall restsict odursdlvaes tovjestr i 0 u
three senses: the formal, the literary and the legal sources of law. The formal source means
the origin of the whole body of legal systénthe source from which the system derives its
validity, be it the eledrate, a special body, the general will or the will of a dictator. The
literary source of law refers to materials containing the rules of law. Statute books, law
reports and textbooks are sources of law in this sense. The legal source of law means the
fountain of authority of a rule of law, that is, the origin from which a legal rule derives its
authority. It is the means through which through which a rule forms part of theobtaly.

Examples of legal sources are legislation and judicial precedergsn lthis third sense that

theterm is used both iNigeria.

The sources of Nigerian law are: (a) Nigerian Constitution; (b) Nigerian legislation; (c) the
Received English law which consists of: (i) the common law; the doctrines of equity;
statutes of gemal application in force in England on January 1, 1900 and (ii) English law
madebeforeOctoberl, 1960and extendingnto Nigeria;(d) Customarjaw and (e)Judicial
precedents.

The application of the sources involves, in varying degrees, interpretdtistatates.
Therefore, it could be helpful to study the principles and rules applied by court in
interpreting statutes, in order to understand the sources clearly. (Obilade, FheO.
Nigerian Legal Systeif2005) Spectrum Books (Ibadan) pp-55).
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1.3.1 Constitution
A Constitution is a document containing the rules and regulations including the norms and
ethics concerning the ways and manner in which a country is to be governed. The
Constitution regulates the activity of the government as well as safeguargsoterts the
interests of the governed. (T. O. Dadeneral Principles of Lav@ ed. 2008 Lagos, p.
466).
Accordingto WadeandBradley:

A Constitution is a document having a special legal sanctity, which sets out the framework
and the principal functitzs of the organs of government of state and declares the principles
governing the operation of these organs.

The Constitutionof the FederalRepublicof Nigeria 1999 hasthe following features or
characteristics:

(a) Supremacyof the Constitution
The provisons of the Constitution are binding on all authorities and persons throughout
Nigeria. Being the basic law of the land, its provisions are supreme over all other laws and
any law inconsistent with its provisions shall be null and void. In addition, rtoopdine
country shall be governed except in accordance with the ConstitutionOBalea v.
Governorof Kwara State(1994)4 NWLR (Pt. 294); Olu of Warri v. Kperegbeyi(1994) 4
NWLR (Pt.294)p. 416; Anohv. Hirnyam(1997) 2NWLR (Pt.486)p. 174,187.

(b) Written form
The Constitution of the Federal Republic of Nigeria is a written Constitution. It is written not
merely in the sense that it is a document, but essentially because it is one in which
fundamental principles concerning the organisation of goventnthe powers of its various
agencies and the rights of the subjects are written in one document. (A. Toriola Oyewo,
Constitutional Law and Procedure in Nige2809 Ibadan p. 4.

(c) Rigidity
The Constitution of Nigeria is rigid. A rigid constitution canr changed or amended
easily because it requires special process which is not only difficult but is also complicated
and the special process is actually laid down in the Constitutions themselves. It should be
noted that a rigid constitution is necessarilitten, but we should also note that not all

written constitutionsarerigid, thatis, a constitutionmaybe written andstill remainflexible,
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as in the case of Ghana in her first Republic Constitution and that of New Zealand (A.
Toriola Oyewo,Constiutional Law and Procedure in Nigeri2009 Ibadan p. 5).The basic

objective of the makers of the Nigerian Constitution being its supremacy and overriding
authority over all persons or authorities, it has been made rigid and unalterable by the

ordinary law.

(d) Federal system
The Constitution creates a federal system of government. This is true not only in Nigeria but
Ghana. In a federal system of governance, the powers of government have been distributed
between one level of government and another. Each statdanomous to the extent of the
powers and duties conferred on it by the constitution. Under the 1999 Federal Constitution,
Nigeria remains a federation consisting of thisty States and the Federal Capital Territory.
See sections 2(2) and 3 of the QFRL999. The Federal structure recognises three tiers of

government namely: The Federal, State and Local government

In addition to the federal system, Ghana has a unitary system. Unitarismis the national or the
central government that is supreme over ol&eels (tiers) of government that might exist in

the state and in this context, other levels of government referred to the Local Authorities. In

short, the powers of the Local Authorities have not been derived from the Constitution but as

a result of thavishes of the national government.

(e) Separationof powers
The Constitutionseparatethe powersof governmentnto Executive, LegislativandJudicial
branches. Separation of powers implies that the various organs of government should
function separatelyral independently of one another. That way, they constitute checks and
balances. Under the Constitution of the Federal Republic of Nigeria 1999, the various
functions to be performed by each organ of government are clearly stated in such a way and
manner tht each organ was made to know the extent and limits of its functions and

jurisdictions. No arm of government is entitled to infringe on the functions of the other.

BUSINEIRW 5



() Fundamental rights
These are basic rights to which every citizen is entitled within the s entrenched in the
Constitution of the Federal Republic of Nigeria, 1999. They are often referred to as
inalienable rights. Any attempt by any person, group or the government to tamper with the
rights may be subject of court action. (T. O. Da@areral Principles of Lawd™ ed. 2008
Lagos, p. 481). Fundamental rights are preserved and protected under the Constitution.

Thefundamentatights areasfollows:
i.  rightsarerightto life;

ii.  rightto dignityof humanperson;

iii.  rightto personaliberty;

Iv. right to fair hearing;

v. rightto privateandfamily life;

vi.  rightto freedomof thoughtsconsciencendreligion;
vii.  rightto freedomof expressiomndthepress;
viii.  rightto peacefulassemblyandassociation;

ix.  rightto freedomof movement;

X.  rightto freedomfrom discrimination;

Xi.  rightto acquireimmovablepropertyanywherdan Nigeria;and

xii.  rightto compensatiomponcompulsoryacquisition.

1.3.2 The CommonLaw

1.3.2.1 Meaning of CommonLaw
The term ACommon Lawo as a part of the Rece

developedby t he ol d common | aw courts of Engl an

of Common Pleas and the Court of Exchequer. There were originally several systems of
local customs in England. But under the guise of enforcing the customs of the realm, the
comma law judges developed a system of law known as the common law of England.
Rules of the common law are, therefore, found in judicial decisions. The rules cover
criminal law and civil law. But with the exception of the law on contempt of court the
common lav of crime is not part of Nigerian law. (Obilade, A. Ohe Nigerian Legal
Systen{2005) Spectrum Books (Ibadan) p. 10).
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1.3.2.2 Doctrines of equity
Equity is the law developed by the old English Court of Chancery as a result of the rigidity
of the common law. Wénever the rules of the common law worked hardship or injustice,
the litigant sent a petition to the sovereign as the fountain of justice and the Royal Council.
The Lord Chancellor granted relief on behalf of the sovereign and the Council as the
thoughtfit. He followed no establishegbrinciplesin dealingwith suchmatters Accordingly,
whenever there was a conflict between a rule of equity and a rule of common law on the
same matter, the rule of equity was to prevail. Finally, it should be mentiondektzatse
equity was developed by a court, its rules are found only in judicial decisions, except that
there are mangquitable rules that have been incorporated into statutes. (Obilade;TAeO.
Nigerian Legal Systeif2005) Spectrum Books (Ibadan) pp-1D).

Maxims of equity

Maxims of equity are legal maxims that serve as afsgeneral principlesvhich are
govern the way in which equity operates.

Thetwelve equitablemaximsare:

Equitywill notsufferawrongwithoutaremedy;

Equityfollows thelaw;

Wherethereis equalequity, thelaw shall prevail;
Wheretheequitiesareequal thefirst in time shallprevail;

He who seeksequitymustdo equity;

He who comesinto equitymustcomewith cleanhands;

N o gk~ wDbd e

Delaydefeatsequity;
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133

134

135

Equalityis equity;
9. Equitylooks to theintentratherthan theform;
10. Equitylooks onthat asdonewhich ought tobedone;
11. Equityimputesanintentionto fulfil anobligation;and,

12. Equityactsin personam

Statutesof General Application

Statutes of general application that were ircéoin England on the®lday of January, 1900,

form the third group of Received English Law in Nigeria. The courts are entrusted with the
responsibility of ascertaining and applying those statutes that meet the laid down criteria for
application under th@eneral provision. Statutes of General Application do not apply in
States of the Federation of Nigeria that have their local laws or statutes. As a matter of fact,
they have never applied in the States of the defunct Western Region. (Asein, J.O.

Introduction to Nigerian Legal Systetned. 2005, (Lagos) pp. 14108.)

Judicial precedents

Judicial precedent or case law consists of laws found in judicial decisions. A judicial
precedent is the principle of law on which a judicial decision is based. It isatite
decidendi(literally, the reason for the decision). It follows that it is not everything said by a
judge in the course of his judgment that constitutes a precedent. Only the pronouncement on
law in relation to the material facts before the judge ctuiei a precedent. Any other
pronouncement on law made in the course of a judgmentabiter dictum(a statement by

the way) and it does not form part of ttagio decidendi(Obilade, A. O.The Nigerian Legal
Systen{2005) Spectrum Books (Ibadan) pal].

Legislation

Legislation comprisetaws passed by Parliament or the legislative branch of government,
that is the State House of Assembly or the National Assembly. They are called Acts at the
federal level and Laws at the state levekgislation mayalso be exemplified by the

Constitution and Subsidiary legislation.

Since the coming into force of the 1992 Constitution in Ghana, many Acts of Parliament

have been passed.These are the enactmentsmade by or under the authority of the
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Parliament estaldhed by the Constitution. Their numbers are growing by the day and it is
expected that the dire need for law reforms in many areas will continue to increase their

scope.

The situation in Ghana is almost the same with that of Nigeria. However, while both

countries have federal constitutions, Ghana has a unitary constitution.

1.3.6 Customary law

1.3.6.1The meaningand developmentof customary law
Customary law means the rules of law which by custom are applicable to particular
communities in Ghana and Nigeria. They #rerefore the customs acceptedniymbers of
a particular community as binding upon them. In Nigeria, customary law consists of two
cl asses, namel vy, et hni c customary |l aw and
customary law in Nigeria is indigenousad¢h system of such customary law applies to
members of a particular ethnic group. Moslem law is religious law based on the Moslem
faith and applicable to members of the faith. In Nigeria, it is not indigenous law; it is
received customary law introduceddrthe country as part of Islam. Ethnic customary law
is unwritten. There are several systems of customary law in the country, each ethnic group
having its own separate system. Unlike ethnic customary law, Islamic customary law is
principally in written fom. The sources of Moslem law are the Holy Koran, the practice of
the Prophet (theunng, the consensus of scholars, and analogical deductions from the Holy
Koran and from the practice of the prophet. (Obilade, ATke Nigerian Legal System
(2005) Specum Books (Ibadan) p. 83).

1.3.6.2 Characteristics of customary law

Ethniccustomaryjaw hasthefollowing characteristics:

(@) Itislargelyunwritten;

(b) Members of the community or group to which it relates generally consider it as
binding. As such, itisoftendescb ed as fa mirror of accept

(c) Itis established bproof through assessors or authoritative books if it has not been so
used by the courts to be judicially noticed. In the Gold Coast cagaaf v Atta
(1916) PC thus: i A sary ilaw, it has ® becpaosed in thé firsa | | c
instanceby calling withessesacquaintedwith the native customsuntil the particular
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customshave, by frequentproof in the Courtspecome saotoriousthat the Courts
take judicial notice of them; and

(d) Itislargelyflexible.

1.3.6.3Establishing customary law

Before a custom becomes law and is recognised by the court, the custom must passed the
following validity tests:

(@) The repugnancy test: It must not be repugnant to natural justice, equity (fairness) and
good consciece. InEdet v. Essiethe court held that a rule of customary law which
gives the custody of a child fathered by a husband to another, merely because the

bride price paid by that other had not been returned, was repugnant to natural justice,
equity and god conscience;

(b) It mustnotbeincompatiblewith anyexistinglaw; and
(c) It mustnotbecontraryto public policy.

1.3.7 Treaties
A treaty is a formally concluded and ratified agreement between sovereign states. It is an
agreement under international law entefatb by actors in international law, namely
sovereign states and international organisations. A treaty may also be known as an

international agreement, protocol, covenant, convention, pact, or exchange of letters, among
other terms.

1.4 Summary and conclusion

The chapter surveyedlegal systems,particularly, law and its role in society. It also
explains the sources of law.
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REVISION QUESTIONS

MULTIPLE CHOICE QUESTIONS

1.

BUSINEIRW

In a country with a written constitution, the doctrineof i s u p r efrrleec y
consttt i ono means one of the foll owing:

(@) Theconstitutionis flexible.

(b) The constitutioncontainsrules and regulationsby which the countryis
administered.

(c) Theconstitutionis rigid.

*(d) The provisions of the constitution are binding on all authoritiesand
persons throughout the country where the constitution applies

(e Theappointmentsf public officersby headof governmenbf the
country, requires the approval of Senate.

Which of thefollowing is not a characteristiof aconstitution?
(@) Separatiorof powers

(b) Supremacy

(c) FundamentaHumanRights

(d) Federalism

*(e) Informality

A

6Judici al precedentd i s also known as

(@) Presidenbf thejudiciaryin Ghana
*(b) Casdaw
(c) Statutdaw

(d) Statuteof GeneralApplication

11



(e) Lawsof the Federatiorof Nigeria

SHORT ANSWER QUESTIONS

1.

Basic rights to which every citizen is entitled within a polity is referredto as
**Eundamental rights

2. The third part of ReceivedEnglish Law in additionto Doctrinesof Equity and
Statutes of General Application is the *reekk Common Law
3. The repugnacy test of validity of customary law requires that for customary law
to be valid, it must not be repugnantto natural justice, , and
*x&kaquity and good conscience
ESSAY QUESTIONS
Question 1

State ten (10) maxims of equity.

BUSINEIRW
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Solution

Maxims ofequity are legal maxims that serve as a set of general principles atach
govern the way in which equity operates.

Thetwelve equitablemaximsare:

13. Equitywill notsufferawrongwithoutaremedy;

14. Equityfollows thelaw;

15. Wherethereis equalequity,thelaw shall prevail;

16. Wheretheequitiesareequal,thefirst in time shallprevail;

17. Hewho seeksequitymustdo equity;

18. Hewhocomesnto equitymustcomewith cleanhands;

19. Delaydefeatsequity;
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20. Equalityis equity;

21. Equitylooks to thantentratherthan theform;

22. Equitylooks onthat asdonewhich ought tobe done;
23. Equityimputesanintentionto fulfil | anobligation;and,

24. Equityactsin personam

Question2

Enumeratehesourcef NigerianLaw

Solution

Thesourcef Nigerianlaw areasfollows:

(@) NigerianConstitution;

(b) NigerianLegislation;

(c) Englishlaw which consistsof

A TheReceivedEnglishlaw comprisingthe commonaw, the doctrinesof equity
and statute of general application in force in England on Jan. 1, 1900

A Englishlaw madebeforeOctoberl, 1960, etendinginto Nigeria

(d) Customaryaw; and

() Judicialprecedent

Question3

Define Constitutionanddifferentiatebetweerarigid and aflexible constitution.

Solution

(b) A Constitutionis a documentcontainingthe rules and regulationsincluding the
norms andethics concerning the ways and manner in which a country is to be
administered.
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(c) The difference between a rigid and a flexible constitution is based on the terms of the
procedure for their amendments. A rigid constitution cannot be changed or amended
easly because it requires special process which is not only difficult but is also
complicated and thespecial process is actuallgid down in theConstitutions
themselves. An example of a rigid constitution is that of the U.S. and that of the
Federal Repubdi of Nigeria. It should be noted that a rigid constitution is necessarily
written, but we should also note that not all written constitutions are rigid, that is, a
constitution may be written and still remain flexible, as in the case of Ghana in her
first Republic Constitution anthat of New Zealand.

On the other hand, a flexible constitutionis one that can be easilyamendedas the
procedure for its amendmentis not cumbersome.Example of a flexible
constitutionis that of Ghana.
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CHAPTER TWO

Thecourt system

Chapter contents

Uponcompletionof this chapter, readershouldbe ableto:

2.0
A
A
A
A
A
A
A
A
A
2.0.1
A
A
A
A
A
2.1

Learning objectives

Role of Courts in administration of justice
Classification into superior and inferior Courts
Hierarchy of Courts

Distinction between criminal and civil liability
Professional ethics

Meaning of torts

Summary

Revison questions

L earning objectives

explaintherole of courtsin theadministration ofustice

identify thetwo broadgroupsof Courtsi Superiorandinferior

statethe hierarchyandcompositionof the courts

discusghescopeof thejurisdiction of eachof the courts

distinguishbetweercriminal andcivil liabilities

explainthetortsof vicariousliability and negligenimisstatements

Role of Courts in the administration of justice

The administ@tion of justice is usually the function of the judiciary or the judicature

comprising the court system and the judicial personnel that administer justice in these courts.

The courts are often viewed as the last resort of the citizen. According to Muntaka

Coomassie, JCA id@ekeri v. Alhassap 2 0 0 2 ]

52 W. R. N.

119 (CA) a

an important role in the interpretation of the constitution, protects the right of citizens from

encroachment by any organ of the government, and generally has trenirjbhasdiction to

determine cases between

persons

Inroductiopte r son s

Nigerian Legal Syster ed. 2005, (Lagos) p. 169The courts are major fora for conflict

resolutionandtheinterpretatiorof laws. Courtsareinstitutionsdesignedor settlingdisputes.

They are concerned with the administration of justice. The processes within these courts and

the ease or difficulty with which justice may be obtained have a strong impact on business.
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2.2

Classificationinto Superior and Inferior Courts
Courts may be classified in several ways. But the most important forms of classification are,
first, classification into superior courts and inferior courts, and, second, classification into courts

of record and courts other than cisuof record.

The Courts for a long time have been divided into two main groups namely the superior and
inferior/lower courts. The superiord@rts casist of the Supreme Couourt of Appeal

Sharia Court of Appeal, Customary Court of Appdatderal Hgh Court, andHigh

Courts of the Federal Capital Territory and the States of the Federatwerinferior Courts

are made up of the Magistrate Courts (Nigeria), the District Court, the Juvenile Court,
Customary/Area Courts (Nigeria), and such other loeairrts as legislature may by law

establish.
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2.3

Hierarchy of Courts

2.3.1 Superior Courts

(@) The SupremeCourt

The Supreme Court is the highestapex Court in Nigerialt consists of the Chief Justice

as he headot more than 2Justices of the Supreme Co(8t230,0f the Constitution of the
Federal Republic of Nigeria.hE Supreme Coursiduly constitutedor its business by not

less than five Justices of the Supre@eurt and for the purpose of reviewing its own
decision by not less than seven Justicestw Court. The qualification for appointment as a
Justiceof the Supreme Court is high moral character, proven integrity and not less than
fifteen years standing as a qualified legelctitioner.

The Supreme Court in Nigeria has the same status with therSepCourt of Ghana in
terms of composition, powers and requirement for appointment. The Supreme Court in
Nigeria is created under S.230 of the 1999 Constitution of the Federal Republic, as

amended.

The SupremeCourthasoriginaljurisdictionin

i. Any matte between the Federal Government and the States, or between any two or
more States, or the National Assembly and the Federation, or State Houses of
Assembly and the Federation;

ii. All matters relating to the enforcement or interpretation of the Constitutidnak
matters arising as to whether an enactment was made in excess of the powers
conferred on Parliament or any other authority or person bylaw or under the
Constitution.

However, by S.233 of the Constitution, the Supreme Court shall not haweabrig

jurisdiction incriminal matters.
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(b)

The Supreme Court is the final appellate cdtithas supervisory jurisdiction over all courts
and over any adjudicating authorignd mayin the exerciseof that supervisoryurisdiction,
issueorders and directions inaing orders in the nature dfabeas corpuscertiorari,
mandamusprohibition andquo warrantof or the purposeof enforcingor securingthe
enforcemenbf its supervisorypower. The Supreme Court may also review prgvious
decision made or given by it.

Court of Appeal

The Court of Appealis the nextin hierarchyto the SupremeCourt. Appeals from the High Court,
Federal High CourtSharia Court of Appeal, Customary Court of Appeal, National Industrial Court,
Investments and Securities Tribunal, and iothieunals on the same level go the Court of Appeal.

The Courtof Appeal is duly constituted by any three of its Judges and when so constituted
the most senior of the Judges presides.

The Court of Appealis presidedover by the Presidemtf the Courtof Appeal. Its jurisdiction
is as follows:

i. ItisanappellateCourt, by virtue of section239 of the 1999Constitution;and

ii. It hasoriginal jurisdiction to hearand determineany questionas to whetherany
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person has been validly elected into the officéhef President or Vice President; or
whether their terms of office have ceased, or their offices have become vacant. The
qualification for appointment to the Court of Appeal is high moral character, proven
integrity and not less than twelve years standsg lwyer.

A single Judge of the Court of Appeal is empgoed to sit alone to heapplications to the

Court which do not involve the decision of a cause or matter before the Court of Appeal.

(©)

FederalHigh Court

The Constitution of the Federal RepublicNifjeria provides for the creation of the Federal

High Court. The court has the following criminal and civil jurisdiction by virtue of section

250:
i.

iv.

Vi.

Vii.

viii.

Xi.

Xii.

Xiii.

Xiv.

XV.

(d)

Therevenueof the government ahefederation;

Thetaxationof companiesndotherpersonsubjectto federal taxation;

Customsexcise andexportduties;

Banking, banksand other financial institutions, including any action betweenone
bank and another;

Any actionby or against theCentral Banlof Nigeria;

Admiralty matters;

Diplomatic,consularandtraderepresentationsatters;

Citizenship naturalisationextradition,passporandvisamatters;

Bankruptcyand insolvencyssues;

Aviation andsafetyof aircrafts;

Arms,ammunitionsandexplosives;

Drugsandpoisons;

Weightsandmeasures;

Administration, managmentand control of the FederalGovernmentand any of
its agencies; and

Treason

The High Court

Section225 of the Constitutionestablishes High Courtfor the FederalCapital Territory, and

section 270 provides for each State of the Federation a Higit.Cdhe High Court has

unlimited original jurisdiction in both civil and criminal matters,and may exerciseappellate
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(d)

(€)

(f)

jurisdictionon decisionf inferior courtssuchasMagistrate<ourt, District Court, etc.

A High Court is constitutedbasicallyby onejudge, andfor a legal practitionerto be a judge of
the urt, he must be at least ten years at the Bar.

Sharia Court of Appeal

The Nigerian constitutionprovidedthat a Statemay havea ShariaCourt of Appealif it so
desires.

The court exercisesappellateand supervisoryjurisdiction in civil proceedingtouchingon

Islamic person law coming on appeal from the Area Court.

Customary Court of Appeal

The Nigerian Constitutionprovidesthat i t h €hallde for any Statethat requiresit, a
CustomaryCort of Appeal for that Stateo.
Thecourt has appella@nd supervisorjurisdiction over proceedings comiog appeal from

customary courts on question of customary law.

National Industrial Court

The Constitution of Nigerian establishes the National Itrd<Court. The Court comprises

the President and 4 ordinary members. All the members must be persons of good standing
and who are well acquainted with employment matters in Nigeria, at least one of them being

a person who shall have competent knowledggonomics, industry or trade.

Jurisdiction

The court has original jurisdiction to the exclusion of any other court in civil causes or
matters relating to or connected with any labour, employment, trade union, industrial
relations and matters arising moworkplace, the conditions of service including health,

safety, welfare of labour, employee, worker and matters incidental thereto.
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2.3.2 Inferior Courts
The establishment, jurisdiction and composition of inferior courts are genatréilg discretion

of theindividual Stateghatsodesirethem. Forexample gachof the 36 statesn Nigeriaandthe

Federal Capital Territory, Abuja has its own hierarchy of inferior courts made up of different

grades as the appropriate state legislature may deem necessagatdo c

(@)

(b)

2.3.3
(@)

Magistrate Courts/District Courts

In Nigeria, Magistrates Courts are the creation of various States and governed by the
various States Magistrates Courts Laws.
have jurisdiction in civil and criminal mat&e in most southern states. They also
administer both common law and equity, with powers to grant virtually all legal and
equitable remedies, up to certain prescribed limits specified by the law setting them up
in each instanceDistrict Courts are on theame level with Magistrates Courts.
However, they sit on civil cases only.

Both the Magistrate and District Courts act as Juvenile Court by hearing and

determining matters affecting juveniles and also functiofaasly tribunal.

Other Lower Courts
In Nigeria, the lower courts include Customary Courts, Sharia Court, Area Courts in
the Northern States. The Customary Court is presided over by a President, while the

Alkali presides over Area Court.

SpecialCourts

Juvenile Court

Juvenile courts are specialwts established for the trial of young offenders and for

the welfare of the young. The courts exist in different states by virtue of their
respective but similaChildren and Young Persons Lawghe courts are in fact
Magi strates 6 o ralydesigrated and constituted for she pupase of
trying juveniles. A child is defined as any person under the age of 14 years, while a
young person is any person who gas attained the age of 14 years but is less than 17
years(in the southernstates)or 18 years(in the northernstates) Unlessa juvenileis

BUSINEIRW 22



charged jointly with a nofuvenile, the court generally sits either in a different
building or room from that in which it ordinarily sits, or on different days or at
different times from those at weh it ordinary sittings are held. This is intended to
protect the interest of the juvenile and guarantee the requisite special treatment.

(b) CoronersCourt
A coroner is a person empowered to hold inquest on the body of a deceased person
who appeardo havedied aviolent or anunnaturaldeath,or onthebodyof adeceased
person belonging to any other class specified by the appropriate Coroners Law. There
I's provision in the |l aw of each State of
Magistrate is a caner. In addition, other fit persons may be appointed coroners. A
coroner6s inquest must normally be hel d
died a violent or unnatural death, where the deceased has died a sudden death of
which the cause is unknaywwhere the deceased has died while confined in a lunatic
asylum or I n any place or circumstances
holding of an inquest necessary or desirable, and where a prisoner or any person in

police custody has died.

(c) Milita ry Courts

There are military courts in the country. Normally, only members of the Armed
Forcesi the Nigerian Army, the Nigerian Navy and the Nigerian Air Farcare
subject to the jurisdiction of the military courts. The Armed Forces Act provides for
various offences, the punishment thereof and the mode of trial for erring members of
the armed forces. One of the special courts for the trial of persons for more serious
offences in the armed forces is the court martial. The system of courts martial was
introduced along with military law in Nigeria. The compamiti jurisdiction and
powers of Court Mrtials in the three armed forces are provided for jointly in the

Armed Forces Act.

A court martial is duly constituted if it consists of the President of tiiet coartial,

not less than two other officers and a waiting member.
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(d)

2.4

Tribunals

Tribunals are an integral part thfe entireadjudicatorysystem. Created lstates, they

serve to complement the traditional court system by exercising judicial or- quasi
judicial functions. They are often referred to as administrative tribunals although in
truth, many of them are better described as judicial since they handle more than mere
administrative matters. Statutory or special tribunals may be a more generic
description. There is a subtle difference between judicial tribunals and mere
administrative inquiries. The latter are fact finding bodies whose assignment may
either precede a policy decision by government of be subsequent to a local dispute or
disturbance, for instece, a public inquiry to ascertain the immediate and remote
causes of a religious disturbance in a particular locality. Unlike a tribunal, such
administrative inquiry does not usually extend to the determination of guilt or the

imposition of sanctions.

Distinction betweencriminal and civil liability

Thedistinctionsbetweercriminal law andcivil law areasfollows:

(@)

(b)

(©)

(d)

(€)

(f)

Criminal law creates offences, that is, acts and omissions that are punishable. Civil
law, on the other hand, protects the rights and intere$ citizens in their
interpersonal relationships;

The aim of criminal law is to punish offenders by way of imprisonment, fine or both.
Conversely, civil law aims at compensating an injured or aggrieved person;

The standard of proof in criminal law isgmf beyond reasonable doubt, but the
standard of proof in civil law is preponderance of evidence or balance of
probabilities;

In criminal cases, there is no limitation of time to prosecute the offender, but in civil
cases, the limitation time to instituen action ranges from six to twelve years,
otherwise, the case is statigtarred,;

Prosecution in criminal matters in bye Stateor government, whereas it islacision

for the aggrieved person to sue the defendant in a civil case;

In criminal law, once hHe case against the accused person is proved, the court
pronounces him guilty and convicts him. Conversely, in civil cases, once a plaintiff

proveshis caseagainstthe defendantthe court pronounceshe defendantiable and
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makes him to pay damages/campation to the plaintiff or subjects him to equitable
orders such as injunction or specific performance; and

(9) The parties to a criminal case are the State and the Accused, but the parties to a civil
case are the Plaintiff and the Defendant.

25 Professionalethics

Meaning of tort

A tort is a civil wrong. It is an offence without criminal consequences. It is a breach of
personal duties fixed by law and. Such duty is owed to persons generally and when it is

breachedanactionliesin damagesfor its remedywith theaim of deterringfuture breaches.

While it is possible for an action to constitute both a crime and a tort, the remedies available
from the legal proceedings on both sides are quite different. A person accused of a crime is
prosecuted by the stawwith the aim of punishing the offender with a conviction and

sentence including possible rehabilitation, a civil action seeks to restore to the aggrieved

person some compensation for the wrong done him.

A wrong cannot usually be redressed in tort unléssmounts to a legal injury and the
aggrieved person can prove that he has suffered some wrong. There are a few torts where
actual damage need not be proved and all that an aggrieved person need prove is an

infringement of his legal right.

2.5.1 Vicarious liability

This liability falls upon an individual without his fault. It & liability imposed upona

person by the actions of another person who is under his control. A good example is a
Master/Servantelationship.Therearesometestsusedascriteriain deerminingwhetherthe
relationship is a master/servant relationship where vicarious liagygjlies or a Master and
independent contractor. These include

(i)  Whethertheemployeris a mastemwho showsthe employeehowto do hiswork which
would distinguishthe servantfrom an independemnorker whois trained inhis trade

or profession and works without supervision.
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(i)  Whereonepersonpaystheotherwagesandsalaries.
(i)  Whereonepersorhaspowerto hire andfire another.
(iv) Whethetheemployees anintegralpart of the organisatioror not.

(v)  Whethertheemployeevasactingwithin the scopeof his employment.

The master is not liable for the tort of his servant unless the tort is committed in the course

or the scope of t he ser vanmfuband ircioenthl doytmee nt .
servant 0s empl oyment. The master may be vic
impliedly authorised by the master or if the servant performs g wigh is authorised by

the master in a wrongful and unauthoriseahmer.

There are cases where a master giveseéheantinstructions and the servafiails to comply

with the instructions. Failure of the serv
sometimes exonerate the master from liability. Thu3wme v. Beands Exa®ress
master forbade a servant from giving lifts to passengers in its vehicles. The court held that

the master was not liable for the death of a passenger carried by the driver against his

master6s instructions.

Wherea servanthoweer perpetratefaudin the courseof thema s t baiginéssthe master

could be held liable whether or not the fraud was for his benefit.

Liability for negligentmisstatements

The courts have always imposed a duty of care on individuals to avoid makielgss
statementswhich result in harm to other persons, yet it has drawn a distinction between a
careless statement that causes physical injora person and thatauses financial and
economic loss. In cases of physical injury, it has long beendsétidd a duty of care exists.

In cases of statements causing financial and economic loss, the position had hitherto been

that unless there is a fiduciary or contractual obligation involved, no liability would accrue.

It was inHedley Byrne & Co. Ltdv Heller & Partners Ltd.(1963) 3 W.L.R. 101that the
English House of Lords laid down an authoritative rule creating a afutare regarding
negligent mistatements even where no fiduciary or contractual relationship exists. In the
said case, the plaintifizsho were advertising agents wanted to know whether they could
give creditto acompanyandthereafteisoughtb a n k referénsghroughtheir bankersOn
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two occasions, the defendants gave favourable references for the company whagbortly
went intoliquidation. The court held that except there is an express and effective disclaimer
of liability, a negligent mistatement without fraud may give rise to an action for damages
for financial loss suffered by a person who acted on thestatements.

2.6 Summary
Courtsareimportantinstitutionswithin thelegal environmentA general studyf the courts,
in terms of the hierarchgnd their general jurisdictions, iequired for a proper appreciation
of their role. Introduction to the basic judicial procedsgwhich an action mabpe initiated
and the various forms of enforcement will further expose the candidate to other aspects of
the legal system. Attention was also been given to the critical distinction between criminal
and civil liability. The chapter ab introduced candidates to torts, which in no small

measure will contribute to their understanding of the law.

2.7 REVISION QUESTIONS

EssayQuestions
Questionl

Describethejurisdictionof the Magistrata court(Nigeria).
Solution

In Nigeria, the Magisate Courts are the equivalent of the District Court in Ghana; they are not
stated in the Constitution, but are the creation of various states and governed by the various States
Magi strate Courts Laws. Magi st r aticeon i€ oiwil artd s [ i
criminal matters in most southern states. They also administer both common law and equity, with
powers to grant virtually all legal and equitabdenedies, up teertain prescribetimits specified by

the law setting them up in each instance.

In addition, Magistrate€ourts act as Juvenilgourt byhearing and determining matters affecting
juveniles and also function as family tribunal.

Question2

Explain vicarias liability in the law of torts.
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Solution
Vicarious liability

This liability falls upon an individual without his fault. It is a liability imposed u@operson by the
actions of another person who is under his control. A good example is a Masten/ 8dat@nship.
There are sometestsusedas criteria in determiningwhetherthe relationship is a master/servant

relationship where vicarious liabiligpplies or a Master and independent contractor. These include

(vi)  Whethertheemployeris a mastemwho showsthe employeehow to do his work which
would distinguishthe servantfrom an independentorker whois trained inhis trade
or profession and works without supervision.
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(vii)  Whereonepersonpaystheotherwagesandsalaries.
(viii) Whereonepersorhaspowerto hire andfire another.
(iX) Whethertheemployees anintegralpartof the organisatioror not.

(x)  Whethertheemployeevasactingwithin the scopeof his employment.

The master is not liable for the tort of his servant unless the tort is committed in the course

or the scope of the servantodés empl oyment.
servant 0s empl oyment. The master may be vic
impliedly authorised by the master or if the servant performs a duty whelithorised by

the master in a wrongful and unauthorised manner.

There are cases where a master giveseéheantinstructions and the servafiails to comply

with the instructions. Failure of the serv
somdimes exonerate the master from liability. ThusTiwi ne v. Beandsa Expr
master forbade a servant from giving lifts to passengers in its vehicles. The court held that

the master was not liable for the death of a passenger carried by the adyanest his

master6s instructions.

Wherea servanthowever perpetratdsaudin the courseof thema s t beisinéssthe master
could be held liable whether or not the fraud was for his benefit.

Question3

Whatis negligentmisstatemenandwhatarethe effectsit mayhaveon a persorwhorely onit?
Solution

Negligent misstatement is a careless or reckless or inadvertent false statement in circumstances
where care should have been taken. A negligent misstatement may have either of the following

effeds;
A it maycausephysicaldamageo the personwhoreliesonit; or
A it maycausepurelyfinancial (or economic)ossto suchperson.
MULTIPLE CHOICE QUESTIONS
1. Thehighestcourtin Nigeriais

A. Courtof Appeal
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B. FederaHigh Court
C. NationallndustrialCourt
*D. SupremeCourt.
E. CustomaryCourtof Appeal
2. TheSupremeCourtin Nigeriais headedy

A. TheDeputyChairmanNationalJudicialCouncil
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*B. The Chief Justiceof Nigeria
C. ThePresidenCourtof Appeal(PCA)

D. TheMinister of JusticeandAttorney Generalof the Federation.
E. ThePresidenbf theNigerianBar Association.
3. Which of the following is a function ofial law?
A. Punishmento thelitigants
*B. Award of damageso the claimants
C. Imprisonmenbf parties
D. Pronouncement ofethsentence

E.  Arraignmentof offenders

4. The CustomaryCourtof Appealhasappellateandsupervisoryjurisdiction
over proceedings coming on appeal from

A. MagistrateCourt

*B. CustomaryCourt

C. IndustrialCourt

D. NationalJudicialCouncil(NJC)
E. RentTribunal

5. A masteris notliable for thetort of his servantEXCEPTa

*A. Tortis committedin thecourseof thes e r v employent
B. Themastekknowsthe servaniovertime
C. Theservants loyal to themaster
D. Thetortis unavoidable
E. Thepartieshaveanagreement

SHORT ANSWER QUESTIONS

1. The Justice of the SupremeCourt of Nigerig including the Chief Justice are
appointed by the President on the recommendation of

2. The system  of law that is indigenous  to Nigeria is
Rk Customary Law

3. A person is not qualified for appointment as a Justidde Court of Appeal except
he has been qualified to practice as a legal practitioner in Nigeria or Ghana for at
least.................. years. *****12 years
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CHAPTER THREE
L aw of contract

Chapter contents
Learning objectives

Introduction

Definition and elements of contta
Offer and acceptance
Consideration

Intention to create legal relations
Capacity to enter into contract
Privity of contract

Summary

> > > > > > > D> D> P

Practice questions

3.01 Learning objectives

3.0

Uponcompletionof this chapter, readershouldbe ableto:
explainthelegalmeaningof acontract
identify the essentiatlementf contract

distinguishoffer from invitation to treat

A

A

A

A explainacceptance
A discusghescopeof consideration

A demonstratanunderstandingf theintentionto creatdegalrelations
A explainthe concepiof capacity

A

discusghescopeof the formsandcontentsf a contract

I ntroduction

The law of contract is at the centre of most human actividdisof us, within a day, make
several contracts without sometimes even realizing that. When you engage dprwebo
weed around your house for pay, you have established a contractual relationstap.
you enterabus goingo aparticularplacealonga particularrouteand you payhefare, you

have made a contract with the pamyningthe service When you putin item on sale at a
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particular price and another person agrees to buy it at that rate you have both entered into a
contract. Since contracts regulate lot of our activities it is necessary to have an
appreciation of it. This will make it easy for pastieo know the obligations they have
imposed on themselve®arties will then be in no doubt about what their liabilities are on
failureto fulfill their part ofthe contract and what will ieeir remedies ithe other partyis

in breach.
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3.2.2

3.2
3.3.1

Definition and elementsof contract

Definition of contract

Whenever two or more people undertake to engage in an activity for which either of
them may resort to the law for it to been forced if a party fails to perform, a contract
is said to have been formed. A contraes ltherefore been simply referred to as a

promise or set of promisgshich the law will enforce.

The essentialelementsof contract

For a valid contract to be in place there must be some essential elements. These are
agreement, consideration, intentiolo create legal relations, form, capacity and
legality. There is the requirement that there must be two or more parties to the
contract who have agreed to it. Such agreement must have been entered into freely.
The partes must also give promises trae spported by consideration. It means
each party must give or do something for the other. The intention to create legal
relations means that each party is ready to have his or her promise enforced by the
law. Some contracts must also meet a certain form;uhiepnly be valid when they

are in writing. Again only persons who are legally competent or have capacity can
enterinto a contract.Finally theagreement mustot befor anillegal purposeandalso

not contrary to public policy.

Offer and acceptance

Offer

Whenever a person proposes terms to another person and shows willingness that if
that person accepts those terms he is ready to contract with him, then those terms
constitute an offer. For example if Kofi tells Adenuga that the will sell his house to
him at a certain price, that constitutes an offer which will bind him should Adenuga
agree to buy the house on the same terArs.offer is thus a definite promise made

by one party with the intentionthat it shall be binding on him once it is
acceptedby the party to whom it is addressed. Generally an offer may be made
expressly by words, but may also be implied from the conduct of the person making

the offer (the offeror). An offer may be directedto anindividual, a group of persons

BUSINESSAW 34



3.3.2

or theworld atlarge. It meansanoffer hasto be communicatedo the

Person it is intended for (the offered#)is said that if one is ignorant of an offer he
cannotacceptit. There are a number of ways by which an offer may be
terminated. These include nacceptancef the offeror withdrawing the offer before

it is accepted which amounts to a revocation and the offeree not accepting the terms
of the offer,which is a rejection. Where an offer is made and it is to be accepted at a
particular time, failure to do so temate the offer byapse of times. The death of the
offeror or offereebefore acceptanderminateghe offer. Evendeathafter acceptance,

where personal service is involved terminates the contract.

Invitation to treat

This precedes an offer. It ikits a preliminary communicationyhich indicates a
willingness to enter into negotiations. It is an invitation to the person to whom it is
directed (the recipient) to make an offer. It is therefore described as an offer to
negotiate or an offer to receive affer. An invitation to treat cannot be accepted to
bring a contract into being.Circumstances which amount to invitation tioeat
include advertisements, displaygoods for sale, auctions and tenders. When there is
an advertisement it is only intendedl be an invitation to treat i.e.to negotiate. In
Partridge v Crittenden [1968] (WLR) 204 where an advertisement was put in the
periodical 'Case and Aviary Birds' which stated' Bramble finch cocks, bramble finch
hens, 25shillings each, a reader wrote inddren which Partridge sent to hiithe
appellantwaschargedwith unlawfully offering for salea wildli fe bird contrary to the
Protection of Birds Act. His conviction was quashed by the Divisional Court on the
ground that he had made no offer for saleratyean invitation to treat.

Goods on display with price tickets attached in a self services to re exemplify an
invitation to treat. Any potential customer who enters the shop is invited to make an
offer. The picking of the goods by the customer and tlesgmtation to the cashier

constitute the offer.The cashier then has an option to either accept the offeror reject
it. If he accepts the offer a contract comes into being but if he rejects it no contractual

obligationwould be imposed.In Pharmaceutical Society v Boots Cash Chemists
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Ltd [1953](QB 40), thedefendants, Booteperatedh selt

Service supermarket with a Pharmacist on hand, to supervise the sale of specified
drugs which could only be lawfully sold under him. Two customers selected such
drugsfrom the shelves and put themarwire basket provided ke defendants. The
Pharmaceutical Society brought an action alleging an infringement of the Act. The
Court of Appeal held that the display was merely an invitation to treat. The customer,
by preenting the goods at the cash desk, made an offer to buy, which the cashier,

under the pharmacists supervision could accept or reject.

When an auctioneer makes a request forbids it amounts to an invitation to treat. The
bids that are made in response te tkquest constitute offers. It is when a bid is
acceptedhata contractis made. InPaynev Cave (178983Term Rep.148,KB, Cave
withdrew his bid at an auction before the fall of the auctioneer's hammer. It was held
that the bid was the offer, the auctan only made an invitation to bid. As Cave's
offer had been withdrawn before the auctioneer had accepted it, there was no

contract.

Invitations fortender are also invitations to treat. Tthaderis theoffer and it maybe
accepted or rejected. Bpener v Harding (1870) L.R.5. C.P. 561 the defendants

sent out a circular inviting tenders for the purchase of certain-stedkade. The
plaintiff's tender proved to be the highest submitted, but the defendants refused to sell
to them. Judgment was giveto the defendants because a tender itself is an offer,
which the party who invited it, may or may not accept. The defendants could only
have been bound if they had promised to sell to the highest bidder.

Acceptance

It is the expression of as sent to tkents of the offer made by the person to whom

the offer was made (the offeree). In the example where John offered his house to
Adenuga at a certain price, the agreement by Adenuga to buy the house on those
terms constituted acceptance. An offer is not aecepy mere silence on the part of

theofferee. Acceptancénasto be communicatedo the offeror. It is not deemed
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to be communicated until it is actually brought to the notice of the offeror. When
acceptance is by a return promise its performances l&a@ unilateral contract. In

instances where the offeror authorizes acceptance by post, postage of a

properly addressed letter of acceptance indicates proper communication of acceptance. The
offeree may revoke his acceptance at any time before it is oaroated to the offeror.

Since an acceptance cannot be made in ignorance of an offer, where two parties eact
simultaneously make identical offers to each other they amount to cross offer which do not

conclude a contract.

It is important at this stage toake a distinction between acceptance and a counter offer.
As indicated earlier, on acceptance connotes assent to the terms of theo ffer. In a counter
offer, the offeree’s reply indicates a willingness to be bound on terms different from those
contained inthe offer. InHyde v Wrench (1840) 3 Bea v 334Nrench offered to sell his

farm to Hyde for £1000. Hyde offered to buy it for £950. Wrench wrote to reject the
counteroffer. Hyde then purported to accept Wrench's original offer of £1000 and sued
the farm. The Court held that the counter offer of £950 destroyed the original offer which
could not then be revived by Hyde. A counbéier thus puts an end to the previous offer

and is infact a new offer which the original offeror (now the offeree) may accbphtpa

contract into being or reject and terminate the negotiations.

3.3  Consideration

3.4.1 Definition
Consideration is something of value in the eye of the law. It is also seen as the price,
which neednot be monetary paid by eachpartyfor the promiseof the dher. InCurie
v Misa (1875) LR10Ex153 it was stated that nAévaluabl
of the law, may consist either in some right, interest, profit or some forbearance,

detriment, lossor responsibility given, suffered or undertaken by thebother

It is also important to know that a contract is generally not binding unless it is
supported by consideration, but a contract under seal binds the parties without the
requiremenof considerationln otherwords,a contractundersealmay dispensewith
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consideration. A contract under seal exists where the parties sign, seal, and deliver the
contract document. Such a document is known as a deed, or specialty contracts, or a
formal contract. The law takes these kinds of contracts very seriously. In ltheno

days, red wax and signets were used to seal documents, but nowadays little round
redstick or seals are used.

The contracts required by law to be under seal include conveyances, gratuitous grants
of property,leases fomorethanthree yearspowerof attorneyandtransferof Nigerian

ships or shares in them.

It must be noted that unless the law requires a contract to be under seal, it may be in
writing or oral form (by parol). In both cases, it is mandatory to support it with
consideration.

The Nigeran Law requires hat, for certain contracts to be enforceable, they must be in
writing. These include bills of exchange, promissory notes, hire purchase agreements,
contracts for the transfer of shares in a public company, marine insurance contracts,
bills of sak, and acknowledgments of delm#hich have been barred by the Limitation

Laws.

Contracts for the sale or other disposition of land or of interests in land and contracts
of guarantee must also be in writing, supported by consideration. Such written
evidence must acknowledge the existence of the contract, contain all the material

terms, and be signed by at least the person to be held liable on it.

3.4.2 Typesof consideration
Consideration may be executory or executed. Under executory consideration,
valuabk consideration may be provided by mutyalomiseswhich will give rise to
a bilateral contract. It is a promise to do or forbear from doing some act in the future.

The whole transaction remains to be performed in the future.

Executed consideration is @ct by one party in exchange for a promise made or an act
done by the other. A promise for an act gives rise to a unilateral contracCasdiihvs.
Carbolic Smoke Ball Company [1893] 1 QB 256An advertisement by the company

promisedto pay one hundredpoundsto anyonewho caughtinfluenza after using the
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carbolic smokeball as directed. M@arlill purchased the ball and used it as directed but
contracted influenza. She therefore sued for the one hundred pounds. The Court of Appeal
decided that the Gopany had made an offer to the whole wowtiich would ripen into a

contract with anybody who bought and used the ball in the specified way.

Generalrules

Pastconsiderations no consideration. It i promise which follows a completedact. Such

a promseis independenof the actor serviceperformed. ltis thereforenot enforceableln

Re McArdle [1951] Ch 669 on the death of McArdle his widow under his will obtained a
bungalow for her lifetime and their children were to become owners after Nttty
McArdle and his wife, Majorie who lived there, made extensive repairs to the bungalow
after which all the children wrote to Majorie promising to pay her 'in consideration of your
carrying out certain alterations and improvements'. The money was nanuhtte widow

died. The Court of Appeal held that, as all the work had been finished before the promise
was made, the work was past consideration and so there was no obligation to pay. A
promise to perform an existing obligation is not good consideratibralpromise to do
something different is good consideration. Thus if a creditor agrees to take a smaller sum of
money in full satisfaction, its payment is not a satisfaction of an agreement to pay a larger
sum.In Pinnel's Case (1602) 5 Co Rep 117 wasstated that ‘payment of a lesser sum on
the day it is due in satisfaction of a greater cannot be any satisfaction for the whole. The
payment and acceptance before the day in satisfaction of the whole would be good

satisfaction'.

The doctrine of promissorgstoppels adds a new dimension to consideratioapplies

only to a promise made between parties who are already in a contractual relationship.
Whereoneof the parties makes promisewhich is intended to bleindingand is relied on

and acted upon, the promissory would be prevented from
enforcinghisoriginalrightssinceitwillamounttohisgoingbackonhispromise. Highes v
Metropolitan Railway Co. (1877) 2App. Cas. 439 H.L, the appellant landlord gave the
respondents six months in which to repair some é®as theyere expected to do under

their lease. They later started negotiations to purchase the freehold and based on that did

nothing about the repairs. The negotiations, however, failed two months after
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commencement and tla@pellant when theriginal six months werap brought araction

to eject the respondents for their failure to repair. The House of Lord sheld that the
appellant must fail since the respondents had relied on the negotiations as being in effect,
a promise that the appellatandlord would not enforce his demands while the
negotiations continued.The six months notice must run from the failure of the
negotiations. Consideration must move from the promisee. Its import is that the promise
must provide the consideration. It issled on the principle that a stranger to a contract
cannot sue on it. This is the doctrine of privity of contractDimlop Pneumatic Tyre

Co Ltd v Selfridge & Co Ltd [1915] AC 847, HL, the appellants sold some of their
tyres to Dew & Co. Under a contrashereby they undertook not to sell the tyres below
Dunlop 'shit prices and agreed, as Dunlop's agent to obtain a similar undertaking from
other traders. Dew & Co sold some of the tyres to the respondents who agreed not to sell
belowDunlop's list pricesTheybrokethis contract and Dunlop sued fitg breach. They

failed. Dunlop could not enforce the contract because no consideration moved from them.
The appellants were not a party to the contract between Dew & Co and the respondents

and only a person whe a party to a contract can sue on it.

Modifications
This rule is however subject to several exceptiobsder the common law,
exceptions cover the trust device, land, agency, assignment and insurance matters.

Some statutory provisions have reinforceelsthexceptions.

Intention to createlegalrelations

Parties intend to create legal rights and duties out of their agreement and thus to
invoke the assistance of the ordinary courts on breach of the confiaetlaw
determinesvhetheror notthereis anintentionto createlegalrelationsthroughthe aid

of presumptionsin a given setof circumstancesthe law presumea certainintent.

In a domestic or social setting or act of friendship there is are but table presumption
that the parties do not intemal create legal relations. In a commercial setting there is
are but table presumption that the parties intend to create legal relations. Both
presumptions are rebuttable, that is the assumption stands until the contrary can be
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proved.

3.5.1 Domesticand social agreements
Domesticarrangementsire madebetweenhusbandand wife, parentand child and
amongrelatives.Within this classthe rule isthat there isare but table presumption
that the parties do not intend to create legal relations. Those arrangenraats/of
them do not resultin contractsat all becausethe partiesdid not intend that they
should be attended by legal consequencedories v Padavatton [1969] 1WLR
328 Mrs. Padavattorwas working as a secretaryin the United States.Her
mother, Mrs Jones, offered to provide her daughter's up keep if she would return to
Englandand read for the Bar. Her, daughteracceptedA little later, Mrs. Jones
offered in addition to provide a house for her daughter, some of the rooms to be left
to tenants. MrsPadavattoracceptedhis, too, but later shebecameso unco

operativethat two
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years later, MrsJones claimed possession of the holtser. daughter resisted this on

the ground that her mother was contractually bound to this arrangement. It was held
thatMrs. Jones was entitled to possession. The original agreement was motivated by
the mother's desire for her daughter to succeed at the Bar. They were originally on

good terms and they had no intention to e

The presumptin that domestic arrangements are not intended to be legally binding is
displaced where the spouses are not living together inamity at the time of the
agreement. It does not apply where the spousesare about to separateor are
separated or are contemplatiadivorceor aredivorced. Whethethereis contractual
intention or not may be ascertained from the words used in the agreement or the
surrounding circumstances of the cabe Merritt v Merritt [1970] 1 WLR 1121 ,

CA the defendant left his wife to liveith another woman. The matrimonial home
which wasin their joint namesvassubjectto anoutstandingnortgage. Mr. Merritt,

at his wife's insistence, signed a document which stated: 'In consideration of the fact
that you (the wife) will payll chargesn connecti on with the hou
as the mortgage repayment has been completed...| will agree to transfer the property
into your sole ownership.' MrMerritt paid off the mortgage, but her husband refused

to transfetthe houseto her. The Courtof Appeal held that thasual presumption as to
agreements between spouses living happily together did not apply when they were
unhappyand separated, @bout to separate and tiveitten document was therak a

binding contract, which MiMerritt must conply with.

Social agreements are those between parties who are not relatives. They are largely
acts of friendship.Many social arrangements do not amount to contracts because
they are not intended to be legally binding.

3.5.2 Commercial agreements
In commercihtransactions, there is a strong presumption that the parties intend to
create legal relations. The parties intend legal consequences to foll&swards v
SkywaysLtd [1964] IWLR 349 the defendantgleclaredthe plaintiff, one of their
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pilots, to be rdundant, and ultimately agreed to pay all pilots who were made
redundant an exgratia sum. The defendants then refused to make any such payments
(mainly because of the large number of redundanci@$le plaintiff brought an

action for breach of contract. @hCourt held that in business relations, the

presumption is that the parties intend to create legal relations by their agreements.

The strong presumption may be displaced either expressly or impliedly. To oust expressly
the presumption, clear words mu&t bsed.The burden of rebutting contractual intention

in commercial transactions is an extremely difficult one and is not lightly takdRose

and Frank Co. v Crompton Brothers [1925] AC 445 HL, the appellants, dealers in
carbon paper and the respondesigned a document by which the appellants, were
appointed sole agents of the respondents to sell their products in the United States. The
document concluded 'This arrangement is not entered into, nor is this memorandum
written, as a formal or legal agreermt € but éi s only a definit
thepurposeandintentionoft h e é p @andernaxlts whichtheyeachhonourablypledge
themsel vesé' The respondents | ater ended
enforcement. It was heldhat the usualpresumption that commercial agreements
constituteenforceableontractsvasrebuttedby the clearwordsused althoughindividuals

o r dieenandacceptedvereenforceableontracts.

Capacity to enter into contract

Capacity is the ability to incur legal rights and obligations. The law presumes that
everyone is competent to bind himself to any contract he chooses to make ptoatded

is not illegal or void on public policy grounds. A few classes of people are under a
disability. These are infants or minors, mentally disordered persons or lunatics, drunken

persons and corporations or companies.

As a general rule contracts malle a minor with an adult are binding on the adult
and not the minor. There is a protective principle in a minor's contractual capacity.
Valid contracts for minors are divisible into contracts for necessaries and beneficial

contracts of service or contraéts employment.
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Necessaries are articles, which are reasonably necessary to the minor in terms of his
status in life. A minor is only liable when the goods are suitable to his condition in
life, necessaryto his requirementsat the time of delivery. Good will not be

necessaries if them in or was already well supplied with such goods.

A minor must pay a reasonable price for necessities supplied to hihadh v
Inman [1908] 2KB 1, the defendant, an undergraduate at Cambridge, bought eleven
fancy waistcoats from the plaintiff tailor. At the time he was adequately provided
with clothes. It was held that the waisats were not necessaries and the defendant

was not liable to pay for any of them.

Not every contract for the benefit of a minor is bindingham. However, contracts

for his education, service or apprenticeship or for enabling him to earn his living are
binding unless they are detrimental to the interests of the min@oyfre v White

City Stadium Ltd [1935] 1 KB 110 CA the plaintiff was annfant professional
boxer. He entered into a contract with the defendants to box at the WhiteT@ay.
contract was madsubject to thd&kules ofthe British BoxingBoard ofControl, oneof

which provided that if a boxer were disqualified he would losgbrise. Doyle was
disqualifiedfor hitting belowthe belt, andthe pursewaswith held. The plaintiff sued

for it. The Court of Appeal held that, taken as a whole, his contract was advantageous
to him, a sit allowed him to get a licence to Box which allow&d to become
proficient in his chosen careemlhe contract was therefore binding and his action

failed.

In De Francesco v Barnum [1890] 45 Ch.D. 43@n infant and her mother executed a
deed by which the infant was to be apprenticed to the plaintg§eeen years in order to
learn stage dancing. Théyrther agreed that the infant would not marry; would not accept
any professional engagements during the apprenticeship without the plaintiff's consent,
and would get no pay unless the plaintiff actuallyptyed her (which he was not bound

to do). After a fair trial, the plaintiff could end the contract if the infant was unsuitable.
The infant broke the agreemenby acceptinga contractto dancefor the defendantThe
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plaintiff sued.He failed. The deedwas unreasonabljharshand could not beenforced

against the infant or her mother.

Certain contracts are voidable in that they are binding on a minor unless he repudiates
them during his minority or within a reasonable time after he comes of age. They canno
been forced against him during his minority but after he attains full age, he will be
bound, unless he repudiates them within reasonable time. Such contracts include leases,

partnerships and shareholding in a company.

Companies or corporations which aetyond their powers are said to have acted
‘ultravires'. Ultra vires contractsare void with the result that no legal action would

be permittedon them. Ratification may sometimesgive relief. In Ashbury

Railway Carriage Co v Riche (1875) LR 7 HL 653heobjects of the appellant
company, which hatleen establishdualy statutewerefi t nakeandsell,or lend,or hire,
railway carriages and wagons, and all kinds of railwhant, fittings, machinery and
rolling stock; to carry on the business of mechaningireeers and general contractors; to
purchase, lease and sell mines, minerals, land and buildings; to purchase and sell as
merchants, timber, coal, metals and other materials; and to buy and sell any such
materials on commission, or as ageliitsT hcempanypurchaseda concessiorfor

building a railway in Belgium and contractedhe respondent,Riche, that he should
constructthe railway track. The appellants subsequently repudiated the contract on the
ground that it waslltra vires The respondernsued.The Houseof Lords held, that the
contractfor the constructionof a railwaywas indeed ultravires and void as it was not a
typeenvisaged in thebjects otthe company.
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3.6 Privity of contract

The principle of privity of contract is that a person who is ncardyo a contract cannot

bring action on it. Except expressly stated in the contract, a person who is not a party to a
contract cannot enjoy the benefit or suffer the burdens of the contract, because it is a
relationship that exists between parties tocietract.

Therearehoweverexemptiongo this rule, andtheyare adollows:

a. Insurancecontract

Underthird party motorvehicleinsurancecontractathird partycansuetheinsurance
company for loss or injury sustainéad vehicle accident caused tye insured;

b. Trust

A trusteethatholdspropertyin trustfor anothercansuein respecbof thetrustproperty;
c. Inheritance under will

Althoughalegateeor beneficiaryunderawill is notapartyto thewill, hemaysue
on the legacy or bequeath;

d. Agency

Underthelaw of agency, grincipalmaysueor besuedin respecbf transactiongntered
into on his behalf by his agent;

e. Negotiablelnstruments
In a situation where a person stands as a guarantor to another in deals with negotiable
instruments, tb guarantor can be sued in substitutiontleé person involved in the
contract;

f. Chosein action

Underlegalassignmentheassigne®f chosen actionon adebtor financialliability
may sue the original debtor; and
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g. Restrictive covenants

This occursin landlaw andrelategto restrictionasto the purposetheland isto be used
for as agreed betwedhe original owner and thérst purchaserThis will
bebindingonthesubsequenpurchaser.

Summary

Sincecontractsconstituteanintegralpartof humanexistenceit is worthwhileto have

a fair understanding of them. It was therefore neceseangroduce candidates to the
essential elements of contract as well as capacity to enter into contract and privity of
contract so as to let them have a fuppeeciation of them. The issues of
enforceability of contracts and the obligations imposed on parties have to be well

appreciated to avoid liabilities.
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CHAPTER FOUR

Law of contracts -

Chapter contents
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Conditions and arranties

Exemption and limiting terms

lllegal contracts

Vitiating elements in contract
Termination or discharge of contract
Summary

Revision questions

L earning objectives

On completionof this chapteryeadershouldbeableto:

A understandheform andcontentsof a contract

A identify thevitiating elements of contract

A stateandexplaintheremediedor breachof a contract

A understandhe consequencesf illegality in contracts

A explainthevariousmethods byvhich a contractmaybedischarged
I ntr oduction

In law, parties are to make their contracts. The Courts will not make the contracts but will

only interpret them as discernible from the terms the parties have put in their contracts. The

terms of a contract maybe express or implied. They anesxpvhen the parties state clearly

what they want in their contract. Otherwise, they are implied when, though not expressly

stated, they are read into the contract to give business efficacy to it. For instance, certain

terms are implied into a sale of gtsocontract.

Conditions and warranties

The actual terms of a contract may be conditions or warrantiesOf the two terms,

conditions are more fundamental than warranties. In other words, a very important term in a

contract i's caltleedn a fidoemsdietri oinnbp.orA ance i
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breach of condition, the buyer can cancel or repudiate the contract. For a breach of warranty
he cannot, but may sue for damages.

A Condition is an essential term which goes to the root of theraontthe breach of which
entitles the affected party to repudiate the contract. It is thus an undertaking that a certain
state of affairs exists or will exist or a promise that a certain thing shall or shall not be done,

the fulfilment of which undertakinis very fundamental to the contract.
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A Warranty, on the other hand, is an agreement on goods, which are the subject of a
contract, but is not the main purpose of the contract. Its breach, gives rise to a claim for
damages only, but not a right to rejéat goods or treat the contract as repudiated.

Exemption and limiting terms

These are terms inserted into a contract by parties to limit or exclude the obligations that the
undertaking would have attracted. They are mostly found in thealled standardorm
contracts, i.e. contracts where terms are contained in printed forms and are used for all
contracts of the same kind. Examples are contracts for laundry and dry cleaning services
hotel accommodation as well as jourrmpland, rail, air or sea. Thegxempt the supplier or
provider from his contractual liability, and their purpose is to deprive the consumer of
compensation ordinarily due to him for loss or injury arising from the contract. The courts do
not like exemption clauses because they go agdme spirit and intent of a contract. They
enforce them only if the party for whose benefit it was made can satisfy them about the

following:

Q) That it was a term of the ontract: There are two ways by which an exclusion
clause can enter a contract anddme a term of the contract, and these are:
(@) By Signature: The general rule is that a man is bound by what he signs
whether or not he has read it, and if he has read it whether or not he
understands it, except when the injured party successful pleadest

factum(itisnotmyact. 6 estrange v Graucob (19

(b) By Notice: The need here arises, where the clause is not on a document to
be signed, but in some other form such as a poster or sign on a wall or a
ticket. Such notice gi Woeexample sntthe b e
ticket case, was the ticket a contractual document or just a ticket? Was it
folded? In addition, it must be given peentractually, i.e. before the
contract is formed, and the other partyst have had the opportuntty see
and recgnise it as a term of the contract. (S&®apelton v Barry U.D.C.

2 (1940) Olley v Marlborough Court (1949); Thornton v Shoe Lane

Parking (1971).
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It is also important to note that a notice of a clause is effectively given if
both parties are in the samrade and such clauses are widely known and

in common use in that trade; and

2 That it covered the damage complained of by the plaintiff - Baldry v
Marshall (1925).

lllegal contracts

A contract that is illegal is absolutely void. It may be illegal becauseforbidden by law,

or because the Courts will not enforce it because of the overriding consideration of public
policy. Thus, some contracts are prohibited by statute, some are prohibited at common law.
These are properl y c a&ctohtads aindt completely prahibited, r a
but they are denied full validity, ei ther
Contractso.

Q) lllegal Contractsareof two broadtypes,namely:
(@) Contracts prohibited by statute: By the old Exchange Conird\ct of
1962thebuyingandsellingof gold by unauthoriseghersonsvasprohibited.
(b) Contracts prohibited at common law: These set of contracts are basically
prohibited wunder the concept cal l e

categories are created thare however seven settled categories:

() Contracts to commit a crime, tort or fraud: Beresford v Royal
Insurance Ca Ltd. , OR® shot hi msel f &
insurance policy expired. The court held that it is against public
policy to allow a man benefit his estate by committing a crime.
Hence, the sum assured was not recoverable. Likewigdlan Vs
Rescous (1676bhe Plaintiff paid the Defendant 20shillings to assault
and evict another person, which the defendant failed to do. The Court

heldthat the Plaintiff could not recover his money.

Contractsnvolving maintenanc@r champertyfall into this classi.e.
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(ii)

(i)

(iv)

v)

(vi)

(Vi)

contracts where by a person promises to support another improperly
in bringing an action at law;

Contractsprejudicialto the safetyof the country(e.g.tradingwith the
enemy in wartime);

Contracts prejudicial to the Country's foreign relations, e.g. to trade
with South Africa during the apartheid regime was contrary to
Nigeria's foreign policy;

Contractgrejudicialto theadministraton of justice:A  contract not

to prosecute, or to compromisgiminal proceedings is illegal
unless the proceedingscould have been initiated in civil law for
torts.

In addition, a contract where an accused person indemnifies a person

who has got bail fohim is illegal.

Contracts prejudicial to honesty in public life, (e.g. trying to buy a
merit award or offer a bribe for it). IIParkinson v College of
Ambulance (1925) Parkins on gave the secretapnf a charitable
organization $3000 on the understanditgtthe would secure a
knight hood for him. The title was not forthcoming and he sought to
recover his money. It was held that the agreement was illegal, and
Parkins on could not recover.

Contractsdesignedto defraud the revenue: Miller Vs Karlinski

(1945), an agreement between employer and employees to hide part
of their salary as expenses in order to avoid paying tax was held
illegal, thus the employee could not reclaim salary arrears from the
employer.

Contracts to promote sexual immorality: In Alake v Oderinlo
(1975) the defendant, a woman who was married under customary
law, promised to marry the plaintiff and receivi@d00 from him to
enable her divorce her husband. It was held that since the agreement
tended to break up the existing marriage amcbarage immorality it
was void.
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Likewise, inPearce v Brooks (1866)a prostitute made a form of hire
purchase contract for a carriage to assist her in her trade. The seller
knew what she wanted it for. The court held that he could not enforce

the contrat against her.

43.1 Consequencesf illegality
The general rule is that no action could be successfully
broughtby a partyto anillegal contract,.e. ex turpi causanonoritur actio. Thus:

(@) No action will lie, for the recovery of the money paid or propesdpdferred
under an illegal contract as in Parkinson's case above.

(b) No actionwill lie for abreachof anillegal contracti Pearcev Brooks,
Beresford v Royal Insurance Co. Ltd, Allen v Rescous;

(c) Where part of an illegal contract would have been lawfutdsifi the court
will not sever the good from the bad; and

(d)  Any contract which is collateral to the illegal contract is also tainted with
illegality and is treated as being illegal even though it would have been
lawful by itself.

There are, however, exceptis to this general rule of neacovery: A party to an

illegal contract may sue to recover money paid or property transferred as follows:

(@)  Wherethepartiesarenotin pari delicto,i.e. areequallyat fault:
Where a partys innocent of the illegalitasmaybe where he does not know
the purpose for which the other partyasatering the contract, as where the
owner of the coach in theearce v Brookscase could have recovered where
he did not know the purpose for which he was hired by the defendant;

(b)  Wherea substantial part of the illegal act has not been performed, a truly

(©)
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repentant party may recover; and
Where it is possible to sue without relying on the contract itself; i.e. suing in

tort for conversion.
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4.3.2 Void contracts

A contract, which is void, doesoh give rise to rights and obligations, but the full

consequences of illegality are not present.

(1) Contracts declared void by statute A good example is wagering contracts.
The attitude of the legislature to these contracts can be seen in the Gaming Act
1845 Section18 i A kadntractsor agreementsyhetherby parol or in writing,
by way of gaming or wagering shall be null and void; and no suit shall be
brought or maintained in any court of law and equity for recovering any sum of
money or valuable thing allged to be won upon any wager or which shall have
been deposited in the hands of any person to bid the event to which any wager
shall have been madeo. i . e. t hat t |
stakeholder cannot be forced to handover mda#tywith him. The Act also
prevents agents recovering money or commission paid out or earned by them on

behalf of aprincipal.

(2)  Contractsvoid at commonlaw

(a) Contracts in restraint of trade: The common law by tradition declares
all contracts in restraint of trade being contrary tpublic  policy.  This
tradition protects the right to trade freely with goods,moneyandlabour.
Any restrictionor limitation is primafacie void. It is a contract in restraint of
trade.However if therestrictionsare regardedas being reasonablehen it

may be upheld in spite of being void.

Thus, obviously, if the restraint is unreasonable, the contract or atleast the
offendingpart of it remains void. In assessirgasonableness there, the courts
study the equality of the bargainipgwer between the parties, the extent of
the interest being restricted and the extent of possible injury to the public

interest.

Theserestraintclauses appean 3 main kindsof contract:
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(i) Contractbetweerthesellerof abusiness anthebuyerwherethe buyerwill
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seekto preventthe sellerfrom settingup a businessagain, nearby, that will
compete with the business he bought from him (or else he might be able to
woo back all his old customerd)lordenfelt v Maxim Nordenfelt

(i)  Contracts between emplogeand their employees in order to prevent their
servants working for competitors and taking trade secrets to them, or setting
up business to compete with his employer and otherwise acting to the
employer's disadvantage generally. The issues of the duddtitve restraint
and the area to be affected in terms of distance are relevant and material, but
more important is the nature of work the employee concerned was doing. For
exampleif hewas a chemist who knows tecret formula responsible ftire
largesales of the company's beverage, the court may uphold a restraint which
prevents him from taking such to a rival company, however if he was an
accounting technician the courts maybe unwilling to uphold such restraint
except where it would be prejudicial tine financial wellbeing of the
company as during the times of mergers, amalgamations e.tlecaeee v.
Cullen (1912)26 where theCourts held a covenant restrainiagrocerystore
counterhand from working for competing firms within a radius of 2 miés
any of the employer's shops for a year as an unreasonable restraint.

(i)  Soul tiesi A garage, goublic house, or a food canteen will agree that, in
return for financial advantages of one kind or another, it will sell only the
product of one petrol companyr brewery, or soft drinks or beverage
companyii t i eid 0 t o

Theseagreementarein restraintof tradeandare,primafacie, void. However,

the Courts are willing to allow them, provided they are reason&sso
Petroleum Vs. Harper's Garage (1968)The Defendant owned 2 garages. In
return for lower prices for petroleum supplied and also for mortgage facilities,
they were both tied to thecompany. Ondie was for4 years 5months, the
other was for 2lyears.The former was held to be reasonable andlatter

unreasonable.

(b) Contractsto oustthe jurisdiction of the courts: If an agreementseeksto
prevent access to court, the agreement is void to that extent. If however, access

BUSINESSAW 56



is not prevented but oniyade subject to an arbitration procedure fitss will
usually be permitted, but the countgll not allow themselves to be excluded
altogether.
(c) Contracts prejudicial to the sanctity of marriage: These include agreements
restraining the liberty to marry, procuring a marriage for a fee, encouraging
immorality or infidelity in anexistingmarriage, and promising marriage after
a future separation. They are all against public policy and therefore void.
(d) Contracts impeding parental duties: A contract by which a party deprives
himself of the custody of hihdd is void. However a court order to the same
effect is binding.

4.3.3 Consequencesfvoid contract
Generally,only the part that offendsagainstthe variousrulesis affected. This is severed

from the rest of the contract. What remains is then enforced.

4.4  Vitiating elementsof contract
The parties to a contract must have agreed to the terms of their contract. It must indeed be
very clear that they have agreed freely, without some form of dsimopuor some other
defect thatmay make the apparently valid catt defective. Wher there is such an
element thaimay spoil or make such contract defective, such an element is known as a
vitiating element. The vitiating elements we shall consider are mistake, misrepresentation,
duress, undue influence and illegalifyhe nature of the vitiating element determines the
kind of defect the contract may have, the contract may not be enforceable at all, it may be
enforceablen certain ways omanners, othere maypeno contract at all. It is thus apposite
to explain the naire of the defects first to better appreciate the effect of the vitiating

elements before considering the elements themselves.

Unenforceable Contracts: These are contracts where the contract truly exists but neither
party can sue the othelExamples abawd from our earlier consideration of types of
contracts which must be in writing or be evidenced in writing. Such contracts, if entered

into contraryto the requirementf the law are binding betweenthe parties,but neither
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44.1

party can sue for a breach time absence of written evidence. Goods or money which are
passed under such a contract are validly transferred and cannot be reclaimed, but the Court
will not give effect to the contract if one of the parties fail to abide with the terms.

Voidable contracts:

These types of contracts are generally recognisable in law and even given effect which is
however subject to certain conditions. The law allows one of the parties to such contracts to
withdraw from them if he wants toThese contracts include conttacentered into by
minors, or other contractual persons affected by lack of capacity such as illiterates, drunks
or insane persons. Contracts vitiated by misrepresentation, undue influenagresxalso

come under these typegcontiact

Void contracts:

These are contracts thave no legal effect. The parties have only attempted to contract as
the Courts will not give effect to their agreements at all. The effect of mistaketégiag
element is to make a contract void, i.e. destitute of all leghts. The distinction between

void and void able contracts is better appreciated when third party rights are considered.
Wherea contractof a saleof goodsis void, the buyerdoesnot becomeownerof the goods,

so he cannot sell them to anyone elseptiginal owner can recover them from whoelier
sellsthemto. Whereasf it wasvoidable,for exampleasoneaffectedby duress, it is still a

valid contract until the aggrieved party decides to cancel it, thus if the buyer resells it before
the aggrievd party takes steps to cancel the contract, the third party who buys from him
will have a good title where he is not aware of his seller's (i.e. the original buyer) defective
title.

Mistake: The general rule is that mistake does not affect a contraat.nibn makes a
mistake as to the value or the type of thing she buys, it is his ill luck, as there is no remedy
for him unless the other party has given him a wrong impression. Likewise, mistake of law
never affects the validity of a contract since ignoeant the law never avails a party,
otherwise every party will plead that he was mistaken as to the law. However, in some
circumstances, mistake of fact may affect a contract, and if sufficiently serious may spoill

the contact, render it void. Let us now Bxae such instances where a mistake of fact may
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vitiate a contract.

Mistake could also be common mistake i.e. when the mistake is made by both parties. Here
the parties are labouring under the same mistake. They are simply both wrong. An example
of this arises when both of them make a mistake as to the existence of the subject matter,
which is considered hereunder. The subject matter has been destroyed last night in a distar
warehouse unknown to both parties.

A mutual mistake could also arise as whea plarties misunderstand each other and thus
work at cross purposes. Ben ntegve three BMW cars of the same model, Danie weayt

to buy the blue modelwhile Ben intendgo sell the whiteone, thiss an examplef a mutual
mistake and it is also furthex@ained in relation to the subject matter later on.

A unilateral mistake occurs where omge party is mistaken, for example as to the identity

of the other party he is contracting with or as to the nature of document she is signing.

(@) Mistake asto the nature of the instrument i.e. asto signeddocuments
This mistake rarely avails a party, for any party to successfully raise it, however he
must show that:
() the documentsignedwas radically different from the one he thoughthe
signed.
(i) thesigninghadnot beendonenegligently(carelessly)
(i)  hadthe true contentsf the documentdeenmadeknown to him he would

not have signed.

SeeFoster v. McKinnon (1869) 6Here the Defendant, an old man with failing eyesight
was induced to sign a documentwhich he thoughtwas a guarantee, whereas he was
indorsing a bill of exchange for 3000 pounds for which he would be personally liable. He
was able to succeed because he satisfied the Court as to the three elements abov
particularly that he was not negligent.

This pleais alsoknown asNon estfactum (i.e. It is not my deed.)

(b) Mistake by one party asto the identity of the otherparty. It is avitiating fact or if
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identity is a material factor. In case of ordinary shopping, it is not avitiating factor,
as youintendto cortract withthe personin front of you. Thetestis, did the mistaken

party intend to contract with one person and with him only? It makes no difference
that the contracting parties met face to face. The pertinent question is did the
mistaken party intendbtcontract with the person in front of him irrespective of his
identity? If this is so, he cannot successfully plead mistake. However if he wants to
contract with A, and he believes that B who he is contracting with is A, he may be
able to successfully phel mistake. Sedewis v. Averay (1972)7 Herein the
Plaintiffs old and parted with his car to a person (C) who pretended to be Richard
Greene, the actor. C paid bycheque which was not honoured, and then soldahe

to Averay. The Courtheldthatthe contractbetween LewisindC wasnot vitiated by
mistake as Lewis could not prove that he wanted only to sell to Richard Greene and
to nobody elseSee Cundy v Lindsay (1878) 8 Phillips vs Brooks (1919) 9.

(c) Mistake asto subject matter.

() Mistake as to ideity. Raffless v. Wichelhaus (1864) 1 cargo of cotton
was described as being on a ship, the SS Peerless from Bombay. Another
ship also sailing from Bombay had the same name with 3 months interval
between them. The buyer assumed the seller would put tfpe ca the first
ship, where as the seller intended to put it on the second. The Court held that
the contract was vitiated by the mutual mistake of the parties.; or

(i) Mistake as to existence Corturier v. Hastie(1856)11 This contract
concerned a cargo of wheahich unknown to seller and buyer had been sold
by the captain of the ship even before they contracted. The Court held that
the contract was vitiated by the common mistake of both parties.

Equity's attitude to mistake:

Where a mistake is operative anamon law, the contract is void, otherwise it binds
both parties and this can be punitive on the parties. Equity, however, assists where
common law is unjust. It could admit that the contract is not void but valid (because

the mistakeis in operative)but takeit apart,in orderto be fair to both partiesand
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thisis calledRescissiomnT er ms 0 .

Also, equitycould altera written contractmadepursuanto anoral onewhereit does

not represent the intention of the parties and it is a mistake of expresgyosince

at common law parties were bound by what they had written. Equity allows the
document to be altered to represent wh

4.4.2 Misrepresentation: This is a false statement of fact (not law) made by one party which

induces the other (innocent) party into making a contract. The Statement must have been

intended to be acted up on and must have actually induced the other party to make the

contract. For it to avail a party he must show that:

(@)

(©)

the statement is a statement oftfas opposed to an expression of an opirean

A d o ¢ haverrecommended that thisoducti s ga®dopposed to
best cavi ar Thefirstis h gtateivent of fdcbwhich may induce a party

to buy a particular drug which if it tusnout was not what it is stated to do may
amount to a misrepresentation. The second statement is only an expression of
opinion by the Seller as to his wares and does not amount to a representation where
it turns out to be false. It is important to notetttieere are instances where even
silence could amount to a misrepresentation as where a party has a positive duty to
speak and nothing is said as may arise in the following instances:

0) Contractsuberrimaefidei (or of the utmostgood faith i.e. contractswhere
one party alone has full knowledge of the material facts and the law imposes
on him a duty to disclose)

(i) FiduciaryRelationship®.g.solicitor andclient, doctorandpatient etc.

(i)  Changedircumstancestc.

(iv)  Whereapasttruthamountdo afalsehood.

Thestatementnustalsoinducethe contracti.e. onepartymusthavebeentaken

seriously by the other party so that here lied on it and not upon his own judgment. It

is immaterialwhetherthe meansof verifying a statementwas madeavailableto
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him - Redgravev. Hurd (1881)

Remedies available to an innocentparty: This depends on the type of
misrepresentation which could be either innocent or fraudulent. Fraudulent
Misrepresentation:arises wherany statement is madeaudulentlyi.e. deliberately

or without belief in its truth or being careless whether it is true, or false.

Remedies
() Theinnocentpartycansuefor damage#n tort for deceit.
(i) He can affirmthe contracndgo onwith it.
(iii) He can disaffirm the contract and refuse further performancaraet here
he may either:
(@) take no legal action and plead fraud as a defenceand sue for
damages.

(b) bring anactionfor rescissiorof the contract.

Innocent Misrepresentationany statementmade with an honestbelief in its truth is

innocent.

Remedies:
()  He may affirm the contract and treat it as binding. (i) He may claim for

rescission in the Courts.

It is important to note however that there is no general right to damages. It should
also be noted that rescission means taking the contract apart andistaby
accompanied by an order for restitution i.e. each party will have his property returned
but since it is an equitable right it may be lost as where an innocent third lpasty
acquiredtitle to goods under the contracts,as the effect of misrepresetation is
thatthe contractis only voidable. Also whererestitutionis impossibletheright to sue

for rescission is lost.

4.4.3 Duress is pressure brought to bear upon one of the contracting parties to induce him to
enter into the contract. It consists inethactual or threatened personal violence,
imprisonment or restraint of personal liberty either to him, wife, child or parent. It has been
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4.4.4

4.5

heldin decidedcaseghat threato goods arenot enough
See Cummings v. Ince (1887) .13It should also be noted thathe effect of
misrepresentation is to render the contract voidable and not void.

Undue Influence: Undue Influence is the use of any influence by which the exercise of
freewill and deliberate judgment is excluded i.e. it relies upon the wrongful usktuehice

that one party may have over the other although influence by itself is not unlawful. It may
arise anyhow but the substance is that the parties to a contract are not on equal footing. It i
for the party benefitingfrom the contractto showthat theother partycontracted freelysing

his own freewill or had other independent advice. The actual relations may show that one
has exerted overbearing influence on the other e.g. Parent & Child, Lawyer & Client,
Doctor & Patient, Spiritual Advisor & DevoteeAccountant & Client, Trustee &
Beneficiaryand other fiduciaryelationships. Theffect is to allowthe weakerpartyrescind

the contract promptly after the withdrawal of the overbearing influence; otherwise it will be
termed as consent. It also rendersontract voidable and not void. Séélliams Vs.

Bayley (1866) 14A father gave security for his son's debts because of the lender's threat to

prosecute hison. The Courts held this contract to be vitiated by undue influence.

Termination or dischargeof contract
A contract is discharged when the obligation created by it ceases to be binding on the
promisor who is no longer under a duty to perform his side of it. The implication of
discharge is that the parties are released and freed from their moligations. This may
arise in the following ways:

4.5.1 Expressagreement

4.5.2 Performance

4.5.3 Breach

4.5.4 Frustrationpr

4.5.5 Death
(1) Since contracts come infeeing by agreements, th&an also come to an end where

the parties bound by it, agree to end toatract. For the did@rge to beoperative,

this agreement to terminate must be supported by consideration. Where neither party
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has performed thereis a full release as consideration is easily furnished by their
agreement to be released from their obligations under the confitas is known as
waiver. Butwherea partyhasalreadyperformed hisbligationunderthe contractthe

other party has to provide some fresh consideration. This kind of discharge is known
as accord and satisfaction, i.e. apart from the agreemeng gfatties (accord), the
party to be released from his original obligation is providing some consideration for
the other partysatisfaction).An agreement to terminate a contract naéso take the

form of replacing the old contract with a new one and whieay be made between

the same parties with fresh terms or madeiy of the old parties with a third party,

and this is known asovation.

On the other hand, the parties, by the contract itself, may have provided for the
circumstances under which the @@t will be discharged (i.e. come to an end). This

could be on the occurrence of a certain event, or on the expiration of a specified
period of time mutually agreed, or at the option of one or other of the parties, or on

the fulfilment of a condition pzdent.

(2) Performance Where the parties have done that which they contracted to do the
contract becomes discharged by performance. However, if performance is to be an
absolute discharge of a contract nothing must remain to be done there under by either
paty i.e. they must have fulfilled both their promis€sitter v. Powell (1795)

(3) Breach: A breach occurs where one party fails to do that which he has promised
under the contract, either wholly or partly. Such failure destroys the contract. Truly
speaking, dreach does not discharge a contract but the injured panstyrescind the
contract and sue for damages. It also relieves him from further obligations under the
contract. Every breach of a contract entitles the injured party to claim damages. It is
not ewery breach however, that entitles the injured party to rescind the contract and
say he is no longer going on with it. He can only treat the contract as discharged
where the breach is total as where it affects a vital part of the contract that makes the

cortract incapable of performance. It is also total where it is discernible that the party
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guilty of the breach has no intention to go on with the contract. It is important to also
note that where the pargilty of the breach has informed the injured pd¢yore he

is to perform his own part of the contract that he does not so intend, such will be
known as anticipatorybreach.Here the injured party can either sue on the breach
immediately or wait until the due date, but if he must wait he must continue to

perform his own side of the contract.

Generally,a party to a contractmay commit a breachof contractin the following

ways:

(@) by repudiatinghis liability under the contract before the time for performance is
due(i.e. anticipatory breach)

(b) byfailing to fulfill his obligationswhenpurportingto performthe contract.

(c) by hisselfincapacitatingactof performancef the contract

4.6 Remediedor breach of contract

(&) A right of action for damages in respect of the breach of the contractor some term of

it. An innocent party has the right to get damages for the losses occasioned him

from the breach.

(b) A right of action onquantummeruiti.e. a right to sue in respect of what he had

(©)

already done before the breach occurred. This remedy avails a party when one party
abandons or refuses to perform the contract, when work has been done and accepte
under a void contract and when there is no provision for remuneration. Thus in the
event of a breach of contract, the injured party may not claim damages, but claim
paymentfor thathe hasdoneunderthe contract.His right to payments not basedon
the original contract, but on an implied promise by the other party arising from the
acceptance of an executed consideration.

A decree of specific performance compelling theeotparty to carry out his
obligations. This is aequity-based remedy. Thus,i# based omthe discretion of the
Court and cannot be insisted upon by the party. A party is not entitled to specific
performance

A wheredamagesvould beadequate;
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A in contractdor personakervices;

>\

whereit cannotbe awardedo the otherparty(e.g.aminor)

A where the court cannot supervise the execution tife  contract, e.g. a
building contragor
A in contractgo lendmoney.

(d) An injunction restraininghim from violating them.  An injunction like specific
performance is also a discretionary remedy and is not available to a party where
damages would be adequate compensation. It is generally given to prevent a party
from acting in breach of a contract.

(e) Rescission. The effect ofithremedy is to put the parties where they were before
they entered the contract.

(N Rectification. This equitable remedy allows the parties to rectify their documents in
order to give effect to the true intent of their contract. To obtain rectificationst mu
however be proved that:

A therewas completagreemenbetweertheparties orall importantterms;
A theagreementontinuedunchangedintil it wasreducednto writing;

and
A thewriting did notexpressvhatthepartieshadalreadyagreed.

(9) Action to accounfor profits from breach. In exceptional circumstances, the court
may allow an injured party to get an account of the profits which may have accrued
from that breach to the party in breaghhGv. Blake (2001).The equitable remedy
is available and allowednty where remedies of damages, specific performance and
injunction would be inadequate remedy.

(h) Action for price or some other sum. This is appropriate where property has passed,
and the breach consists of a party's failure to pay the agreed price, rdionnara
debt due under the contract.

(4)  Death: Ordinarily, the death of a party to a contract will not operate to vitiate the
contract. However, a contract mhg discharged upon the death of onéhefparties
where the contract is for personal service, haddies before the personal service
could be performed.

(5) Frustration'Occurswhen acontracthasbecomencapableof performance.
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It generally doesnot dischargea contractandthe defaultingpartyis liable

In damages, ispite of the fact that his inaity to perform is due to circumstances

beyond his control.

Howeverit will dischargeacontract:

(@) Where the impossibility is caused by a change in the law or supervening
circumstance. For example, where A agrees to import an item for sale to B
and Goverment bans the importation of such an item, such contract of sale
becomes discharged by frustration.

(b) Where the accidental destruction of a specific thing upon which the contract
depends renders performance impossitdglor v. Caldwell (1863) 28.A,
hired amusic hall from B, and an accidental fire destroyed the hall. It was
held that the contract was discharged.

(c) Where the contract depends upon the happening of a specific event which
does not occurKrell v. Henry (1903) 29. The Defendant hired a room to
view a coronation procession that will pass along there, but the procession
was however cancelledt was decided by the Court that the contract had
becomedischarged upon the procession being called off.

(d) Where, through vital change of circumstances, theraonas a commercial
ventureis frustratedwar. For examplea carrierwho hasagreedo haulgoods
through a shorter route may be availed by frustration where such route is
destroyed and he has to go through a longer and costlier route such that the
contract is no longer commercially viable.

(e) The death of either party to a personal contract terminates it generally.
Likewise bankruptcy or iliness thgbes to the root of the contract walso

terminate the contract.

The effect of frustration on a contrastto automatically bring the contract to an end and
render it void, thus all sums paid before the discharge by frustration in respect of the
contract could be recovered while those sums not yet paid need not be paid. In the old
Western Region of Nigeriahis general rule was rested in its Contracts Law, but with two

exceptions,which now forms part of the laws of the Statescreated out of the defunct
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4.6

Western Region@gun, Oyo, Osun, Ekiti, @o, Edo and Delta)Ugh applicable provisions

are found in the @ntracts Law of Ogun State, Cap.2&!. I, Laws of Ogun State 1978.

Thewholeof Part3, comprisingsections6-12, are onfrustrated contracts.

TherelevantSectionsshowthefollowing:

1. All sums paid to any party in pursuance of the contract beforaliseharged are in
principle, recoverable. Sums payable but yet to be paid, cease to be payable.

2. Where one party has, by reason of anything done by the other party to the contract,
obtained a valuable benefit (other than the payment of money) that ottyemagy
recover from him such sum as the Court considers just.

Payments under contracts of insurance are to be discountenanced when considering

sums due for retention or recovery in the instances mentioned above.

The Law also allows severance of a whollyerfprmed contract from
frustratedcontractsifseveranceispossibleandthelawshallonlyapplyto the part affected
by frustration.

It shouldbe notedhoweverthatthe Law doesnot applyto thefollowing:

a. Contractontaininga provisionto meetthe case ofrustraion.

b. Contracts for the sale of specific goods, which have perished before the risk
has passed to the buyer, and any contract of sale where the contract is
frustrated because of the fact that the goods have perished.

3. Where the frustrating event was brougitiout by his own fault or deliberate
conduct, that party cannot rely on the doctrine of frustrafidaritime National

Fish Ltd v. Ocean Trawlers Ltd. (1935)

Summary

This chapter dealt extensively with the law of contract, terms of a contract, exemption

clauses, illegal contracts, void and voidable contracts, especially contracts in restraint of
trade. Furthermore, it discusses the vitiating elements of contract, pointing out the effects of
mistake, misrepresentation, duress, and undue influence otracton

Lastly, it contains an explanation of termination or discharge of contract, showing the

different meansof discharginga contract, the remediesfor the breachof contractand
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frustrationof contract.
Remember that a contract is basically on agreérbetween the parties, which is binding
on them and would been forced by the Courts, as long as it is not illegal or void, or vitiated

by elements.

REVISION QUESTIONS

MULTIPLE CHOICE QUESTIONS

Thefollowing areessentiaklementof avalid contractEXCEPT
Consideration
Acceptance
Authority *
Offer
Intentionto createlegalrelations

moowzx>r

Which oneof thefollowing is NOT aninvitationto treat?
Tenders

AuctionsNegotiation

Displayof goods forsale

PriceBargain*

Advertisement

moow:x>n

Whereanofferor diesbeforeacceptance,
Theoffereefiles newdocuments.

Theo f f e fanaly tédkesover

Theoffer continuesundisturbed
Theoffer lapses

Theoffereesuesfor damages

mooOw:>»ow

Whena promiseis madeafterthe performancef anactthatpromptedhepromise,it
is called

Existing consideration
Pastconsideration*
Acceptableconsideration
Sufficientconsideration
Considereaonsideration

A contractmaybedischargedn anyof the followingwaysEXCEPT:
Agreement

Breach

By athird party *

Om»0 MOO®m> &
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D. By lapseof time
E. By performance

SHORT-ANSWER QUESTIONS

1. A newcondition introducedby the offereein theacceptancef anoffer is called
xRk counter-offer.

2. Articleswhich arereasonablyecessaryo a minor havingregardto his statusn life
are called *FR* nessesaries.

3. Underthe lawof contract,when anobligationis to beperformedn thefuture,the
considerationis said to be *rekk - @xecutory.

4. Whatdefencecould bepleadedby a personwho is inducedby fraud to signa
Document ? **** Non est factum(not my deed)

5. The principleof law which statesthat a personwhois nota partyto a contractcannot
bring action on it is called **xxex Privity of Contract

ESSAY QUESTIONS

1. Underthelaw of contractmistakeis afactor whichmayinvalidatea contract.

You are required to statand explain briefly2 (two) other types of mistakes under the
law of Contract. (6 Marks)

Answer
Two typesof mistakeunderthelaw of contractareasfollows:
a. Common mistake.

Common mistake occurs where both parties to a contract are mistaken on the same
subjectmatter ofthe contract. Example is if, unknown to both parties, the subject
matterof the contractis nonexistent. This mistake makesthe contractvoid
absolutely. (3 Marks)

b. Mutual mistake:

In mutual mistake, the parties are mistaken abiigrent things. For example, each
Party to the contract may be mistaken e
but neitherpartyknowshehasbeenmisunderstood.This mistakemakesthe contract
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voidable. (3 Marks)

2. Abba met car dealer to babrand new Honda Accord saloon clte paid the price
and arrangedthat it shouldbe deliveredto his house.However,whenthe car was
delivered hediscovered thaheenginewasnot new.Abbaintendssuethe cardealer.

Required:

Advise Abba,statingthelegalissuednvolved. (6 Marks)

Answer

Thelegalissueinvolvedin this caserelatesto conditionin acontractwhichis fundamental
and goes to the root of a contract.

Abba negotiated and paid for a brand new car, but was supplied a car with gised en
whichis abreachof the conditionof thecontractby thedealer A breachof conditionentitles
the wronged party to repudiate the contract and bring it to an end.

ThusAbbais advisedo repudiatehe contract returnthe carto the dealerandcollect moneyhe
paid for the car.

3. Underthelaw of contract,a minoris notboundby anycontractmadeduring his
minority.

You arerequiredto explain briefly contractfor necessarieas an exceptionto this
rule. (6 Marks)

Answer

Necessaries are afés which are reasonably necessary to the minor in terms of his status in
life. A minor is only liable when the goods are suitable to his condition in life, necessary to
his requirements at the time of deliver§aoodswill not be necessaries if the minorswa
already well supplied with such goods. A minor must pay a reasonable price for necessaries

supplied to him.

However contracts for his education, service or apprenticeship or for enabling him to earn

his living are binding unless they are detrimentahtinterests of the minor.
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5.0

CHAPTER FIVE
Agency

Chapter contents

A Learning objectives

Definition, creation, and types of agency
Creation of agency

General agents and special agents
Authority of agents

Rights and obligations of principal agent
Terminationof agency

Summary

Revision questions

P i

5.0.1 Learning objectives

5.1

5.2

At theendof this chapterreadershouldbeableto:

understanégency

identify typesof agency

explain consent as basis of agency and distinguish between express and implied consent

> > > >

explainageny by operationof law

>

understanégencyof necessityandagencyof cohabitation

>

explainratification

>

understandherightsof the principalandthatof theagent

>

distinguishbetweerthe obligationsof the principalandthoseof theagent

>

discusghe modesof terminationof agency

I ntroduction
Anytime we ask somebody to do something for us, which will create a legal

relationship between us and third parties, we create an agency relationship. We are
the principals and the persons we ask to act on our beieathe agents. The various
ways through which agency relationship could be created as well as the rights and

obligations of agency and ways of terminating agency are treated in this chapter

Definition, creation and types

5.2.1Definition of agency
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Ageng is a relationship arising out of the use of one person by another for the
performance of certain tasks on his behdlfis a situation where one person
called the agent has an authority or capacity to create legal relations between a
person called thermcipal and third parties.The relationship exists between

the two persons because one of them has expressly or impliedly consented that

the othershouldrepresentim or act on his behalf,andthe otherhassimilarly
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consentedo representhe formerasdirected.

Agency has been described as a triangular relation$higse are Principal/Agent
relationship, Agent/Third Partglationship and Principal/Third Party relationship.

The three features of agency are ssyvrepresentation and power to affenet

legal position of the principal. An agent can acquire rights for his principal and
subject his principal to liabilities. In the case Bfontgomerie v. United
Kingdom Mutual Steamship Associatiq891) 1 QB 3704Wright Jopined

t hat A wh e ondractas as@areageniofor a mrincipal, the contract is that of
theprincipal andhot thatof theagent;and,primafacie, at commotaw the only
person who may sue iOkwejiminerv.gbakeff2005)p al . 0.
5 NWLR (pt. 1079) 223.

5.3  Creation of agency

Agencyrelationship maye createdor mayarisein anyof thefollowing ways:

(a) Expressappointment
A principal may appoint an agent expressly either orally or in writing. The
expectation is thatoth the prinigpal and the agent must be competenact. Agency
may be created through a power of attorney. The power of attorney, then, is the
instrument which confers the agency and the production of a copy of it would be
conclusive evidence of the existence of sagency. Contrarily, where there is an
express prohibition precluding the existence of an agency relationship, any act done
by the purported agenwill beinvalid. In Whitev. Lucas(1887)3 TLR 516,A firm of
estate agents acted contrary to an expresenstémt of the owner of a property
prohibiting them from acting as his agents, the court decided that the estate agents

could not claim remuneration for acting as agents of the property.

(b) Implied agency
This is agency that arises by implicatioRarties aretaken as having agreed or
consented t@n agency relationship due to the way they have conducted themselves

towards each other.
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Implied agency may arise through usual, customary and apparent or ostensible
authority. Usual authority relates to the kind aafthority that an agent in a trade,
business and profession or at his place of employment is vested with, to enable him
discharge his commission. In terms of customary authority, the agent must act
impliedly according to the customs and usages of the ,pla@eket or business. Such
customary athority must either be known to the principal or must be so notorious
that the principal cannot deny knowledge of it. With apparent or ostensible authority,
a person is allowed to appear as if he is the principaéstaghen in fact he is not.

The princpal has led other parties to believe that a person has the authority to

represent him.

In the Ghanaian case Biuamav Oppong [1992] 2 GLR 213 the defendant was the
owner/driver of a commercial vehicl&he plaintiff who paid a fare to travel on the
vehicle could not find his bag on reaching his destination. He had paid freight for the
bag to a bookman who took the bag from him and kept it in the booth of the vehicle.
The plaintiff sued for the value of the bag and ttems in it, consequential loss and
damages. In his defence the defendant contended inter alia that the bookman was not
his agent. It was found that the bookman gave the money he had received as freight
from theplaintiff to thedefendant and that evemogh thebookmen were employees

of the Ghana Private Road Transport Union they were the ones who dealt with the
passengers by collecting the fares and freight from them. The defendant was
vicariouslyliable for thelossof the plaintiff's bagby thebookmanbecauséf aperson

is representedr permittedhimselfto berepresentedhatrepresentativeadauthority

to act on his behalf, and he would be bound in the same way a she would be if that
other had infact authority to act. Since the defendant wesept when the fee was
charged and ats clear that the defendant had given authority to him, it was an
apparent authority to the bookman to act on his behalf. Accordingly, there was an
agent and principal relationship between the bookman and the drivain, Ag law,

the usage of the trade business in which an agent was employed would in the
absence of express direction, frequently determine the liability of the principal.
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(d)

Agencyof necessity
This agency may arise in emergency situations where a persiliged to act to
prevent irrepafasle loss to another. Such an agency may be implied where the
following conditions exist:
i. It must be impossible or impracticable to communicate with owner of the
goods so as to get his instructions;
ii.  Theremustberealor imminentcommerciahecessityand

iii.  Theagentmusthave actedh the bestinterestof the principal.
Agencyby ratification

This is a situation whereby a person acts without authorisation but the person on
whose behalf the act was purported to have loaetied out subsequently adopts the
ad. It is a retrospective constitution of agency. The contract is not binding on the
principal until ratification. An action which is voidb initio cannot be ratified. In
Brook v. Hook(1870) LR 6 Ex 89 where Jones ded the signature of Hook on a
Promis®ry Note, the court decided that the purported ratification by Hook was
ineffective as this amounted to a nullity. A contract can be ratified only under certain

circumstances. These include the following:

0) The agent mst expressly have been contracted magent. The contract can
only be ratified by the principal who was named or can be ascertained when
the contract was made. An undisclosed principal cannot ratify a contract. See
Keighley Maxsted& Co. v. Durraift901)AC 240;

(i) The principal must have beém existence at the time the agent entered into
the contract. Seléelner v. Baxter & Other§l86667) LR 2 GP 174.;

(iii) The principal must have had legal capacity to enter into the contract at the
time whenit wasmadeard at the dateof ratification. See Ba®wn Deep Sea
Fishing & Ice co Ltdv Farnham (Inspector of Taxef)957)1 WLR 1051.

(iv)  The principal must at the time of ratification have full knowledge of all the
material facts. SeSuncorp Insurance &inancev Milano Assicurazioni SpA
[1993] 2 Lloyds ReR225 (QB);

(v) Theprincipalmustadoptthewhole contract;
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(vi) The principal mustratify within the time setor within areasonabléime. See
MetropolitanAsylumsBoardv Kingham& Song1890)6 TLR 217 (QB)

Agencyby estoppel

It is a general principle of lavhat a person is not bound by the actions of another
person who acts without his written or oral authorijowever, when the natural
consequence of t he psamebng @dis agenh and astatesut t o
of the portrayal, an innocent thiggarty enters into a contract with the agent, the

principal would be prevented or stopped from denying the existence of the agency.

Apparent agency
This occurs when a principal has maken due precaution to prevergiauation in which

somebody portrayimself as having authority to act as his agent.

Generalagentsand special agents
A general agent is an agent with authority to perform a series of transactions in the
ordinary course of business, trade or professgumelly of continuous nature. Wherteet

appointment of a general agent is unrestricted, such an agent is a universal agent.

On the contrary, an agent that is appointed for a special purpose or a specific occasion is
called a special agemwhich are of dur types as follows:

(@) Factor
A factoris a merchantile agent who, in the course of his business, has the authority
to sell goods or to consign goods or raise money on security for goods.

(b) Broker
A broker hasno possessiorf goodsbut is only involved in the negotiationof

contracts on behadif another for a commission known as brokerage.

(c) Auctioneer
An auctioneeris a personlicensedby law and authorisedto sell the goodsor
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property of another person at a public sale. He may or may not have posséssion
the goods to be sold. An auctionégia double agent because he acts for both the
seller and the agent.

(d) Delcredereagent
A del credereagent is an agent who in return for a higher rate of commission
promises to indemnify the principal if the thirdrgawith whom he contracts in
respectof goods fails to pay or deliver under the contract. He is a surety of the
buyer.

5.5  Authority of agents
Agency relationships are dependent on the nature of authority invested on the agent.
Thescopeofthea g e n t Oity is @ewyimpootant in determininghetypes ofagency
which exists between the principal and agent and accordingly, agency relationships
have been classified as: Actual or Express authority; Implied Authority; Apparent
authority; Ostensible authoritynd usual authority. These forms of laoitity will be
considered seriatim below.

5.5.1 Actual or expressauthority
This type of authoritys invested on the agent in writidgnd sometimes by deed under
seal.

5.5.2 Implied authority
This form of authority of the agend usually inferred from the conduct thie parties
especially the principal. An agent may also have the implied authority to acts that are
incidental to the acts for which he has actual authority.

5.5.3 Apparent authority
An agent may by his conduct show to thparties that he has authority to tawct for
the principal and thereby make the principal liable.

5.5.4 Ostensibleauthority
This authority is inferred or observed from the words of the principal and the agent

would also act within the confines of such auityor
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5.5.5 Usualauthority

This authority vo u | d normally derive from the age

principal. Such authority would not be ambiguous.

An agentbés scope of authority must not ex
behalf. Where an amt acts outside the scope of his autly in good faith, the

principal would be bound by the acts. An agent will however be persdiadlly if he

has no authorityt all to act on behalif another and would indemnitire third parties

in damages. Angent who is employed to act in the ceel of his work or profession

or business has implied authority to do whatever is usual in such profession or
business or trade. An agentoés ill egal act

remunerated for, dndemnified against an illegal actromitted by him.

5.6 Rightsand obligations of principal and agent
Agencyimposesightsanddutieson boththeagentandthe Principal.
5.6.1 Rights of an agent
Everyagenthassomerights,which includethefollowing:
(@) Asagereralrule,anagents to beindemnifiedby theprincipalin thecourse
of the performance of his duties;
(b) An agentis to be paidtherewardor commissiorfor work done;
(c) An agentis entitledto havehis lawful actionsratified by his principal,
(d) A disclosedrincipalmustalsoassumeesponsibity andliability for the
authorised act of an agent;
(e) Anagenthastherightto enforceacontract agains third party;and
(H An agenthasa right of lien over the goodsof his principal for his commissionand

other maneys due to him.

5.6.2 Dutiesof an agent
Thedutiesof an agentncludethefollowing:
(@) Anagentis boundto follow thep r i n cinstpuetiong; s

(b) An agentmustnotdelegatéhis authorityunlessheis expresslyauthorisedy
his principal;
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(c) Anagentmustactin goodfaith andavoidconflict of interests;
(d) An agentmustexerciseduecareandskill professedy him;
(e) Anagentmustnot makesecretprofit;

(H  Anagentmustnotdiscloseconfidentialinformation;and

() Anagentmustrenderanaccounto theprincipalasatwhendue

5.6.3 Dutiesof the principal

The duties of the principal dependon the natureand type of the agency.Someof

these duties include the following:

(@) Dutyto paythea g e n t od comnfissian;

(b) Dutytoindemnifytheagentfor all lawful actscarriedout by theagenton
the principal s behal f;

(c) Dutyto ratifytheact oftheagent as the caseaybe;

(d) A disclosedrincipalmustassumeesponsibilityandliability of the
authorised act of the agent; and

(e) Theprincipalis liableto third partiesunderall contracs enterednto by
the agent within thagency whether the principal is disclosed or not.

5.7  Termination of agency
An agencyrelationship maypeterminatedn thefollowing ways:

(@) Act of the parties
The parties can bring the contract of agency to an end lbyamagreement of
the parties. This isvhen the termination is from both of them. In other
instances, the termination comes from only one of the parties. It may either
originate from the principal or from the agent. The termination may be through
revocation by the principal by notice or sumnigr It may also be through

renunciation of the agency by the agent;

(b) Operation of law

An agency may be terminated by operation of law under the following
circumstances:
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5.8

5.9

i. Throughthedeathof eitherparty;
ii. ~ On the insaity of either party. InGordonv. Es€n[1992]1GLR232 where
the principal had died and the daughter of the agent she had earlier
appointed continued to collect rents
trite law that death was one of the events wiiatomatically determined
an agency;he conception of authority demanded a continuing consent of
the principal to the agent's act on his behalf and with the death of the
principal the consent would not continue because the mind from which it
issuedhad@s ed to existo;
iii. Upon thebankruptcyof eitherparty;
iv. By frustration
v. If the subject matteof theagencyis found tobeillegal abinitio;
vi. Wherethe subjectmatter isnolongerin existence;
vii. By expiration oreffuxion oftime;
viii. By subsequenitlegality of eitherthetransactioror of the statusor capacity
of either party.
Summary
Agency is one kind of relationship that runs through several human endeavours. In
almost every activity, we sometimes find ourselves acting on behalf of other people
or asking othepeople to act on our behalf. The peopunderstanding of agency is
therefore essential for a true appreciation of its practical significance. The whole
realm of what constitutes agency in terms of what agency is, the types, its creation,
the obligations bthe agency as it touch the dutiestloé principal and the agent, and
how the relationship (of agency) is terminated, were highlighted to ensure a good

grasp of the area of study.

REVISION QUESTIONS

Multiple ChoiceQuestions

1. A personappointedby anothe persorto acton his behalfgeneraly is

Known as eeeeeece
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A. Envoy

B. Representative
*C. Agent
D. Proxy

E. Delegate

2 An agentis entitledto claimfromhispr i nci pal ééééée.
A. Remuneration
*B. Commission
C. Reimbursement
D. Interest
E. Setoff

3. Agencycanbe createdby thefollowing waysEXCEPT

A. Agencyby conductestoppel
B. Agencyby ratification

*C.  Agencyby auction

D. Agencyby cohabitation

E. Agencyby necessity

4. Dutiesof anagentincludethefollowing EXCEPT

A. Duty of loyalty

B. Duty to exerciseskill

*C. Duty to assistthe wife of the principal to recruit staff wheneer the
principal travels

D. Duty not to makeundisclosegrofit/commission

E. Noneof theabove

5. Agencyrelationshipmaybeterminatedoy the followingEXCEPT

A. Deathof eitherparty
B. Bankruptcyof eitherparty

C. Effluxion of time
*D.  Adviceofthepr i nchankea|l 6 s
E. Insanityof eitherparty.

SHORT ANSWER QUESTIONS

1. An agentappointedor a specificoccasioris calleda agent.***** Special
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2. Agency relationship can be terminated in two main ways, which are, express aets of th

partiesand ***xx by operation of law
3. An agentodos authority which is expressed in
known as *rex gctual or express authority.
ESSAY QUESTIONS

1. List theconditionsunderwhich anagencyof necessitycanbecreated.

Answer

The conditions which i be satisfied before and agency can be created by necassity

3 and they are:

(a) Theimpossibilityof gettingthep r i n cinstpuetions. s

(b) The happening of an actual and definite commercial necessity for the
creationof the agency.

(c) theagentof necessityactingbonafide in theinterestof the principal.

2. Statethewaysthroughanagencysituationmayarise.
Answer
An agencyrelationshipmayarisein anyof thefollowing ways:
(a) By agreementywhethercontractuabr not, expressor implied.

(b) By subsequenttification by the principal of actsdoneon his
behalf
by theagent.

(© By operationof law underthe doctrineof necessity.

3. List andbriefly discusgheforms of authorityin anagencyrelationship
Answer
(a) Actual or ExpressAuthority
(b) Implied authority
(© Apparentauthority
(d) Ostensibleauthority

(e) Usualauthority
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Il Brief discussion
(a) Actual or expressauthority

This type of authority is invested on the agent in writing and sometimes by
deed under seal.

(b) Implied authority

This form of authority of the agent is usualhferred from the conduct of the
parties especially the principal. An agent may also have the implied authority
to acts that are incidental to the acts for which he has actual authority.

(© Apparentauthority

An agent nay by his conduct show to third padi¢hat he has authority to
contract for the principal and thereby make the principal liable.

(d) Ostensibleauthority

This authority is inferred or observed from the words of the principal and the
agent would also act withthe confines of such authority.

(e) Usual authority

This authoritywould normallyderive fromtheagent 6 s nor mal busin
principal. Such authority would not be ambiguous.
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6.0

CHAPTER SIX

Saleof goods

Chapter contents

A Learning objectives

A Introduction

A Classification of goods

A Sale of good distinguished from other forms of contract
A Form of contract

A Terms of contract of sale of goods

A Caveat emptodoctrine

A Transfer of property in goods

A Passing of risk

A Transfer of title by norowner

A Breach of contracind remedies

A Buyerds antd sellerds righ
A Summary

A

Revision questions

6.0.1 Learning objectives

6.1

Uponcompletionof this chapter, readeishouldbe ableto:
A definecontractfor sales ofyoods
understandhe generabprinciplesof a contract forsalesof goods

A

A descibeacontractfor salesof goods

A stae andexplainthetermsof a contractfor salesof goods
A

differentiatebetweenra contractfor salesof goodsandothertransactions.

Introduction

The contract of sale of goods is perhaps the most common of all commerc
contracts. The basic principlesahgovern this specialised contract are still found
within the general principles of law of contract.

The contract of sales of goods is basically governed by common law, the Sales of
Goods Act of 1893 (by virtue of thiact that it is a Statute of Gener&pplication

which applies to most parts of Nigeria other than the states which make up the Old
Western Region of Nigeria who have their own Sales of Goods Law) still retained as
the Sales of Goods Act in the Laws oétRederation of Nigeria 1990 and the02

Laws of the Federation of Nigeria, and the Sales of Goods Law 1978 in Ogun State.
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By section 1 (1) of thé&ale of Goods Act 189%& is a contract whereby the seller
transfers, or agrees to transfer, the propamtygoods to the buyer for a money
consderation called the price. The essence of a sale of goods contract is that the
parties intend to transfer ownership of property in the goods from the seller to the
buyer. Where the property in the goods is transfdnad the seller to the buyer, the
cortract is called a sale, but where the transfer of the property is to take place at a
future time subject to some condition thereafter to be fulfilled, it is called an

agreement.
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6.2  Classification of goods

Many of the rués of the applicable statute dependédty upon the type of goods that

are the sulgct matter of the contract thae have seen, basically, is the transfer of

ownership. The common classification of goods under a contract foosgleods is

as follows:

(@)

(b)

(©)

(d)

Specific goods by section 62f the Act these are goods thate identified and

agreed on at the time a contract of sale is made. It must thus be perfectly clear
which goods are being osion dt,hee.cgar ifistahlae:
Athosg bakms t her eo ermarkethSebndenmemddd i n t h
Burgh Castlel Brick & Cement Syndicatél922)

Unascertained goodsi f goods are Aidentified and

sal e, they are specific gooddagreddowever
on Ot hey ar eooudnsas cfeart ae xandp lge , AR500 ba
bags kept in my warehouseo.

Existing goods: By section 5(1), these are goods which the seller owns or
possesses at the time of the contract and they may be either cspecifi
unascertained; and

Future goods: These are goods th#te seller is to manufacture or acquire
after the contract of sale is made, and they are generally unascertained goods.

6.3  Saleof goodsdistinguishedfrom other forms of contract

(@)

(b)

(©)

Contract of sale andlire Purchase: A contract of sale anide purchase are
similar but only to the extent that the end result is transfer of goods. However,
while property is transferred upon sale of goods, in hire purchase, there is no
transfer of property until the laststalment is paid and the hirer exeas the
option to purchase;

Contract of Sale and Pledge: A pledge is the delivery of goods by a person to
another to secure the repayment of a debt. Unlike sale of goods, there is no
absolute transfer of property ipéedge;

Contract of sale and Bailmeriiailment is a mere transfer of possession while

sale is a transfer of possessionand property (ownership). Bailment is a
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6.4

6.5

transactiorunderwhich possessioaf goods isdeliveredby a bail or to a bailee
on the termgequesting the bailee to hold on tethoods and later redeliver
them as the bailor may direct; and

(d) Contract of sale and Mortgage: A mortgage is transfer of property from the
mortgagor to the mortgagee to secure the repayment of a loan. The subject
matterof the mortgage is redeemable upoa thpayment of the debt unlike a

sale of goods contract which permanently transfers the property.

Form of the contract
A Contract of Sale of goods may be in writing (with or without seal) or by word of
mouth or partlyin writing and partly by word of mobtor maybe implied by the
conduct of the partiedlt is worthy of note that there are no special rules about the
contractual capacity of the parties, thus the basic law of contract applies.
Implied terms of contract of sale of goods
Thefollowing termsare impliedin a contractfor saleof goods:

(a) Title

There is an implied condition on the part of the seller that he has the right to sell the
goods and pass property at the time of sale. There is also the impliedtyvdreagoods
sold arefree from anychargeor encumbranceot disclosed oknown to thebuyerbefore

the contract is known and that the will enjoy quiet possession of the goods;

(b) Description
Where goods are sold by description, there is an implied comditiat the goods
supplied correspondith the description. If goods are sold by sample and description,

they must correspond with both the sample and the description;

(c) Sample
Wherethesaleis by samplethereis an impliedconditionthat:

I. The bulk of the goodswill correspondvith the sampleandthe buyerwould have
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(e)

reasonablepportunityto comparehe samplewith the bulk; and
il. The goods are free from any defect which would not be apparent on reasonable
examination of the sample

(d) Quality of goods
Where aseller sells goods in the course ofmess, there is an implied condition that the
goods are of satisfactory quality and are fit for the purpose for which they are intended.
Under this, there are two stiieads, which are:
I Merchantable Quality: This regas that the goods must be of goodalgy, but
this implied condition would not apply if the defect could have been revealed by
examination of the goods by the buyer; and

il. Fitness for Purpose: This is an implied condition that where a buyer makes known
to the seller the purpose for which hexquires the goods and that he trusts the
sellerodos skildl and judgment, the sell

purpose for which they were bought.

Existenceof title of the seller

Section 12 (1) providessdollows: An implied condition on thpart of the seller is

that in the case of a sale he has a right to sell the goods, and that in the case of an
agreement to sell, he will have a right to sell the goods when the property is to pass.
Thereis thus an imlied condition on thepart ofthe seler that heshall havearight to

sell the goods. If therefore the seller has no title, as where the goods are stolen for
example, he is liable to the buyer, Se@wlandv Divall, the buyer of a car used it

for three nonths, but then found that it was stland had to return it to the true
owner. The Court held that the buyer was entitled to recover the full purchase price

even though he had used it for sometime.

In Akoshile v Ogidanthe plaintiff bought a car fronhe defendant which turned out

to be astolen car, which was later taken away by the police. He recovered his full

purchaseprice from the Defendant.The decisionsin these casesshow that the
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purchaser in both cases bought in order to become owners,idomod become
owners because the sefiebreached this implied condition of title, hence they were
entitled to their full purchase price. These cases also help to bring out the distinction
between conditions and warranties. They show that right to selba gr title is a
condition that goe#o the root of the contract and the innocent party can truly cancel

the contract and get his full money back as well as ask for damages.

Section 12 also implies certain warranties into a sale of goods contracteHwe#th
of a warrantywe should remetyer that the injured partgan onlyask for damages and

cannot cancel the contract but go on with it;

(i) Section12 (2); An implied warranty that the buyer shall have and enjoy quiet
possession of the goods i.e. the selNdl be liable in damages if the beyis
disturbed in the enjoyment of the goods in consequence of the seller's
defective title;

(i)  Section12 (3); An implied warranty that the goods shall be free from any
chargeor encumbrancen favourof athird party,notdeclaredr knownto the
buyer bebre or at the time when the contract is made. A failure to disclose
that are pair man's fees (which entitle him to alien to retain the car) are still
outstanding in respect of a sale concerning a sebandcar amount® a
charge or an encumbrance whicttites the buyer to seek damage for this

breach of warranty.

6.3. The caveat enptordoctrine

The Act also implies various terms into the contract which the parties in the exercise

of their freedom to bargain and d¢oact may exclude from their contrach
consideration of these implied terms which we are about to undertake shows that
these terms are implied by statute to mitigate the harshness of the common law
principles ofcaveatempto( A L et t he b u yeethis phneiplea it veas fpr. Und
the paries to make their own bargain i.e. it was up to the buyer to decide whether the

goodsweremerchantablandfit, beforehe agreedo buythem.If hefindstheywere
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not fit for purpose, after the sale, there was mgfhhe could do, thus he becomes
saddlel with useless goods, hence the intervention by statute to avoid the supply of
useless goods by the seller to the buyer.

6.4 Transfer of property betweensellerand buyer

(@)

The object of a sale of goods contract isrémsfer property in goods from thdlse

to the buyer. It is thus important to know the precise moment of time at which the
property in the goods passes from the seller to the buyer because in case of the
destruction of the goods by fire or other acctdémause, it is necessary to know
which party has to bear the loss since risk is an incidence of where property lies (See
section 20). It is however important to appreciate the difference which we had drawn
earlier between specific goods and unascertaguoedis and to properly understands

when property (i.e. ownership in the goods) passes to the buyer from the seller.

Specificgoods

In a sale of specific or ascertained goods, the property passes to the buyer at the time
when the parties intend it to pa3$us, intention can be gathered froine terms of

the contract, the conduct of the parties and the circumstances of the case (sectionl7).
Unless a contrary intention appears, however the following rules are applicable for

ascertaining the parties 'intemi (section18).

Rulel:Where there isan unconditional contract for the sale of specific goods in a
deliverable state, the property passes to the buyer when the contract is made
and it is immaterial whether the time of payment or the time of delivery, or
both be postponed.

The Rule provided lmove is seHexplanatory, how bet it is to the effect that
unlessthe contractstatesotherwise the buyerbecomeshe ownerof the goods

of a sale of goods contract when the contract is made as long as the goods are
ready for delivery even where the selsgrees to deliver the goods later and

the buyer agreesto pay later. Thus, if anything happensto such goods,
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generallyit is thebuyerthatwill beartherisk.

Rule2: Where there is a contract for the sale ofcefpegoods not in a deliverable
state i.e. the seller has to do something to the goods to put them in a
deliverable state, the property does not pass until that thing is done and the

buyer has notice of it.

The onlydifference between this Rule and Rusbove lies in the fact that the
goods in Rulel are ready for delivery while those under this Rule are not yet
ready for delivery. Once they become ready for delivery however the seller
must inform the buyer, it is upon such notice that ownership in tloelsy

passes to the buyer.

Rule3: Where there is a contract for the sale of specific goods in a deliverable state
but the seller is bound to weigh, measure, test or do something with reference
to the goods for the purpose of ascertaining the price, theepyodoes not
pass until that thingsidone and the buyer has notice of it. $edey v. Bates;

& Goldto 6 Batheapof clay ata priceof $x perton, andit was agreethat the
buyer would load the clay and weigh it to ascertain the price. The Galdrt h

that property passed to the buydren the contract was made.

Rule4:When goods are delivered to the buyer
basiso the property-therein passes to
(@  When he signifies his approval or acceptance to the selldoes any
other act adopting the traaction. InKirkham v. AttenboroughK
delivered jewaly to W on sale or return. W pledged it with A. It was
held that the pledge was an act by W adopting the transaction, and
therefore, the property ineéhjewetly passed to him so that K could not

recove from A.

Anotherexamplas wheresomeoneleliversa pair of shoedo you, and
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you are undecided whether to buy them but promise to return them
within two weeks. If you put them on and wear them on the third day,
this rule comes into play to show thadiwbecome the owner of them

when you wear them.

(b) If he retains the goods without giving notice of rejection, beyond the
time fixed for the return of goods, or if no time is fixed beyond a
reasonable time.

This is selfexplanatory as what this subsectiomgly says that when
you hold on to goods for an agreed period or for a long time you

become the owner of it.

(b) Unascertainedgoods

Section16 Where there is a contract for the sale of unascertained goods, no
property inthe goods is transferred to the buyatess and until the goods are
ascertained. This section states the obvious as one cannot become the owner of
50 bags of rice in a warehouse containing 1000 bags without my 50 bags being
ascertained By the provisionsof Rule 5, ascertainment does not makem
oneds until certain acts I|isted under t

Rule5: Wherethereis a contractfor the sale of unascertainear future goodsby
description, and goods of that description and in a delivertdike sare
unconditionallyappropriatedo the contract, either by the seller with the assent
of the buyer or by the buyer with the assent of theseller, the property in the
goodsthen passego the buyer; and the assentmaybe expreser implied and
maybe gven either before or after the appriagion is made. The understated
are some of the ways in which unascertained goods maybe come ascertained
(@) if the seller separatesthe sold goods from the consignmentand

informs the buyer.

(b) by measuringthe sold portion from the whole and informing the
buye.
(c) by a processf exhaustionAn examples where Lindavantsto buy 5
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6.8

bowls (bongos) of gari from a seller who has about 30 bowls in her
basin. The process of continual and continuous selling of relatively
small bows of gari until 5 bowls is left is aillustration of exhaustion.
Passingof risk
Risk covers a wide range of misfortunes that may befall goods from slight damage
through theft to loss or total destruction. Who bears such loss is thus the basic
guestionthatarisesfor consideratiorherein.The applicable&ection20 which helpsin

determining this issue provides thus:

AUnl ess otherwise agreed, the goods remai
them is transferred to the buyer, but when the ptgperthem is transferred to the

buyer, the goods are at the buyer's risk whether delivery has been made or not:
Provided that where delivery has been delayed through the fault of either buyer or
sellerthegoodsareat therisk of the partyin fault asregardsanylosswhich mightnot

have ocurred but for such fault: Provided also that nothimthis section shall affect

the duties or liabilities of either seller or buyer as bailee of the goods of the other

party. o

Lossmayarisein thesepossibleways

(@) Lossoccurring beforethe contract is made
A reading of the applicable section 20 shows that the seller bears this loss. He
is however protected from liability to the buyer by section 6 of the Act where
the contract concerns specific goods. Section 6ipibe s as f ol | ows:
there is a camact for the sale of specific goods, and the goods without the
knowledge of the seller have perished at the time when the contract is made,
the contract is void. The seller of course still bears the loss but it sheuld
noted that he has no liabilty tohe buyer as t-+Barrow,ontr ac
Lane & Ballard Ltd. v Phillips & Co. Ltd. where 109 bags out of 700 bags of
specific goods which formed the subject matter of the contract of a sale of
goods had been stol&efore the contract was made, and thes unknown to
the sellers. The Court held that the specific 700 bags had perishedthus
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renderinghe contractvoid.

(b) Lossoccurring betweenthe contract and the passingof property:
This will also be borne by theeller since property has not passedtie
provisions of section 20. The buyer may also recover damages fer non
delivery where the seller fails to find other supplies. Section 7 however
protects the seller from liability to the buyer although he stilfdéze loss. It
provi des t tharesis anfagvéemene to sell specific goods and
subsequently the goods, without any fault on the part of the seller or buyer,

perish before the risk passes to the b

(c) Lossoccurring after the passingof property:
By the provsions of section 20 this is borne by the buyer even where the
goods are still in the custody of the seller.Tiarling v. Baxter(1827) 18, S
sold to B a hay stack which was to remain on the seller's premises antil th
following May. Before May arrived, He hay stack was destroyed in an
accidental fire. It was held that property and risk had passed to the buyer who
remained liable to pathe price. It is important to note here that if the fire that
destroyed hay stadkad not been caused by accident buthg/negligence of
the seller he could well have been liable for the loss, although not asbseller
as bailee of the good having regard to the second proviso of section 20

relating to duties and liabilities of eithef the parties as such.

Where a payt also delays delivery as provided under the first proviso to
section 20 he bears the risk. emb y Hamilton & Co Ltd. v. Bardethe
contract concerned the supply of 30 tons of apple juice by weekly
consignments tohe buyer. The buyer delayed in takidglivery of some of

the juice which went bad. The Court held him responsible to pay for the loss

occasioned by his delay.

The provisions of the Act can however be varied by agreement or by trade
custom. In some cases the parties may agreethat the risk passesbefore
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property;seeSterns Ltd. v. Vickers Lt&aleof 120,000 gallons oivhite spirit
out of 200,000 gallons in a tank on whalfo appropriation to the contract is
made, but a delivery warrant is issuedhe buyer. The warrant is not acted

onfor sometime and the spirit deteriorates. The loss falls on the buyer.

At other times the propertyay pass before the risk as where the seller agrees
to send specific goods to the buyer at the seller's risk. Beher does agree
to deliver goods dtis risk, his liability is governed by section

33 which providesasfollows:

AWhere the seller of goods agrees to
other than that, where they are when sold, the buyer musttinetess, unless

otherwise agreed, takany risk, of deterioration in the goods necessarily
incidental to the course of transito.
The seller must, however, take the risk of extraordinary or unusual

deterioration of loss.

6.8.1 Transfer of title by a non-owner (Thenemodat nonhabetrule)
Generally only the owner of goods can validly transfer property or ownership in
them to a third party. The law however allows his agent to do so too. But there are
otherinstancesvhere propertyn goods idransferredo athird partyby a persorwho
is nottheowneror his agent. Itis this troublesomereathatwe will considemow, for
a buyer may not be getting what he bargained for or indeed anything at all. In this
area of the law there is a simple basic rule which, Rewéas so many exceptions.
The basicrule favours the original owner while the exceptions favour the innocent
purchaser from a seller who had no right to sell or title to transfer to him. This basic
rule is expressed in the Latin phrassmodat quod norhabetand it literally means
Ainoboary give what he has not got. AThe ¢
basic rule must have so many legally recognised exceptions. The best and finest
expression of this rationale is found in the uaaentioned diatm of Denning L.J

(as he then was) in Bishopsgataviotor Finance Corporation v. Transport Brakes
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Ltdo.

It goes thus: Aln the devel opment of our
Thefirst is for the protectionof property:no onecangive a beter title than hehimself
possessesthe second is for the protection of commercial transactions: The person
who takes in good faith and for value without notice should get a better title. The first
principle has held sway for a long time, but it has beedified by the common law

itselfandby st atute so as to meet the needs of

The said basic rule is also the basis of section 21 (1) @dleof Goods Aathich

reads thus: n. .. where goods are mwdol d by
who does not sell them under thethaarity or with the consent of the owner, the

buyer acquires no better title to the goods than the seller had unless the owner of the

goods is by his conduct precluded from de

6.8.2 The exceptionsare asfollows:
a) Estoppel
If thetrue ownerstands byand allows an innocent buygr payover moneyo a
third party, who professes to have the right to sell an article in the belief that he
is becoming the owner of it, the true owner will béopped from denying the
third party'sright to sell. This exception is provided by the underlined part of
section 21 quoted above.

(b) Salesby mercantile agentor factor
A mercantile agent is a person who sells or otherwise deals with goods as
business and ro behalf of other people. He deals s own name,
independently of his employer, (his Principal). Anyone dealing with a
mercantile agembtains gooditle evenif the agentvasnot authorisedo sell.

A mercantile agent is also known as a factor.

(c) Salein market overt
This is provided for under Section22 which providesas follows: A Wh e r e
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goodsaresoldin marketovert,accordingto the usageof the market,the buyer
acquires a good title to the goods provided he buys them in good faith and
without notce of any defect or want of title ohed part of the seller. This is

the most ancient of the exceptions and was incorporated in the Act upon its
enactment. If a person's property was stolen, and such person was reasonably
diligent, suchpropertycould befoundif it wenton displayat thelocd market.

The concept is one of an open public market selling openly to customers who
buy in good faith. The doctrine covers any open, public, legally constituted
market. The sale must take place on the customary imdake during the
usual hours of busess. The goods must be on open, public display.
Bishopsgate Motor Finance Corporation v. Transport Brakes, [Accar was

sold in Maidstone Market, the seller was not the owner, and the car was the
subjectof aHire-Purchasagreement. Nevertheleddaidstonewas heldo be

a legally constituted market for the purpose of the market overt rules. Cars
were commonly sold there and the buyer took in good faith and obtained a

good title.

It is important to however notéadt if the goods are stolen goods &mel thief

is afterwards convicted, property in the goods reverts to the true owner of

them not withstanding any intermediate dealing with them either by sale in
market overt or otherwise (See Section 24 of the Act),sh means t hat
o0steal s hiiBa'nsdo swdtlcs it i n mar ket overt
title to it. But if AAO0O is thereafter

otitle revives.

(c) Saleunder voidabletitle
If the sellerhas avoidabldtle to goods and his titleas not beeroided at the
time of the sale, the buyer acquires a good title to the goods, provided that he
did not know of the seller's defect of title and bought in good faith. This
exception is provided by 8gon 23. For exanlp, if A by duress obtains

goods fromB, A hasonly a voidabletitle to the goods,and B canrescind
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the contract.If
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A, before B rescinds the contract sells to C, who buys in good faith and in
ignorance of the vitiating element of duress, C will get@dgitle.

(d) Saleby seller in possessin
Section 25 (1) of the Act provides thi
having sold goods continues or is in possession of the goods or of the
documents of title to the goods, the deliverytransfer bythat person, or by a
mercantile agent actinigr him, of the goods or documents of title under any
sale, pledge or disposition thereof, to any person receiving the same in good
faith and without notice of the previous sale, has the same effect as if the
person @&king the delivery or transfer werepgrssly authorised by the owner

of the goods to make the same.

If Alex sells to Bob but retains physical possession of the goods or documents
of the title, then Alex can sell them again to Chris as long as Chrisndbes
know of the previous transactioBob will however be able to recover his

money back from Alex.

(e) Saleby buyer in possession
This exception is provided by Section
or agreed to buy goods obtains with the consenteo§éler possession of the
goods or othe documents of title to the goods, the delivaryransfer bythat
person, or by a mercantile agent acting for him, of the goods or documents of
title under any sale, pledge or disposition.

There of, or under anygeeement for sale pledge or dispositizereof, to any
person receivinghe samein good faith and without notioaf anylien orother

right of the original seller in respect of the goods shall have the same effect as
if the person making the delivery oransfer were mercantile agent in
possssion of the goods or documents of title with the consent of the owner.
This is theconverseposition ofSection 25(1and it generallyarises where the

buyer has possessiorbut doesnot havetitle in the goods.e.g. where Bob
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6.9

6.9.1

(9)

agrees to buy goods from aller who gives possession of the goods to him,
where he sells to an innocent third party of his defective title such third party

acquires title.

Disposition of goodsunder commonlaw and statutory powers

Examplesare-

I Theright of apawnbroketo sellunredeemedoodspledgedwith him.

i. Theright of a hotelto sell the propertyof guestdo satisfydebts.

iii. The rightof landlordsin certaincircumstanceso sell tenant'sgoods
for arrears of rent

V. The rights of repairersuch as watch repairers, cobblersthase of

electronic items to sell uncollected goods.

The exercises of the power of sale by these categories efvmoers are subject to

restrictions such as the need to give notice and time. The Courts also & canrs

exercise the rights to disposerighable goods or unperishable goods in execution of

a judgment debt.

Breach of contract and remedies of the parties

Whereeitherof the partiesto the sale of godscontractoreacheds terms,the

following are tke remedies thahe law provides:

Buyer &ights

(@)

(b)

(©)

Theright to rejectthegoods

The buyer can reject the goods if the seller is in breach of condition, e.g. one
of the implied conditions noted above. If he does so, he needs not pay the
price and if he hapaid it, he can recover it. The rigtat reject is lost, if the
goods have been accepted.

Action for damages

He cansuefor damagedor nondelivery of the goods.

Action for specificperformance.

The buyer can only exercisethis right compellingthe selle to deliver the
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goodswhen the goodsare specific or ascertainedThis remedyis only also
exercisable where damages will not be an adequate remedy.
(d) Recoveryof purchaserice.

In this situation, where seller fails to deliver the goods, the subjectmatt
of the contract, the buyer can steerecover his purchase price already
paid by him.
6.9.2 Seller'srights
They are of two kinds. He has right over the goods which are called real rights as
against his rights against the buyer himself which are regardessamnpl rights.
Real Rights: An unpaidsellerof goods,eventhoughthe propertyin the goodshas
passed to the buyer has the following rights.
(@)  ALien: Alienis the right to retain possession of the goods, until payment
of the price. It arises by the piieion of section 41 of the Act as foWs:
I. whenthe goods$iavebeensold without anystipulationasto credit;
. when the goods have been sold on credit but the term of credit has
expired; and
iii. whenthebuyerbecomesnsolvent.
By the provisionsof section43thisright is lost:
a. when the goods are deliveredto a carrier for the purpose of

transmission to the buyer, without reserving the right of disposal;

b. when the buyer or his agent lawfully obtains his possession of the
goods; and
C. by waiver.

(b) Right of stoppagén transit, i.e. the right of stoppirthe goods while they
are in transit and resuming possession of them until payment of the price.
This is provided by section 44 of the Act. It is available when:
I. thebuyerbecomesnsolvent;andii.
the goods are itransit.
(c) Right of Resale. There is rgeneral right to resell. The right of alien or

that of stoppagen transit doesnot also entitle the sellerto resell. The
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seller, eventhoughunpaid,who resellsis generally inbreach.He must
deliver the goods ireturn. However, in the following instaes he has
arightto resell:
I wherethe goodsareof a perishablenature;
. wherehe gives notice to the buyer of his intentionto resell, and the
buyer does not within a reasonable time pay or tender the price; and
iii. where the seller expressly reserves dtigf resale in case the
buyer should default.
If the seller however suffers loss from the resale he can claim such from the
buyer as damages.
(d) Right of withholding delivery: This right arises where property in the good
has not passed to the buyer and pss®n is also with the seller.
PersonaRights: A selleris also entitledto these personaights againstthe

buyer where the buyer breaches the contract:

€)) To suefor the Priceby sectiond9 of the Act, thisright avals theseller,
when the propertin the goods have passed to the buyer and the buyer
wrong fully neglects or refuses to pay for the goods.

(b) To sue for NorAcceptance. This action for damages lies when the
buyer refuses or neglects to accept the goods.

6.10 Summary

This chapter has explained what@ntract for sale of goods means and the laws that
govern such contractAlso, it shows the classifications of goods, differentiating
between specific goods and unascertained goods and the difference between a
contrac¢ for sale of goods and other transaics that seem similar to it. Further, it
shows the form and terms of the contract, differentiating between a condition and a
warranty; and explains the implied terms in a contract such as title, description,
merchanthble quality etc. It discusses and exipk other terms like time and price. It
further explains transfer of title by nawner, passing of risks, and breach of the
contract and remedies available to the parties.

It is important to remember that a contrémt sale of goods is in its basic forra

contract,which is an agreemenbetweenthe two parties,which is binding on them,
BUSINESS\W 103



and enforceablby the Courts.

6.11 REVISION QUESTIONS

MULTIPLE CHOICE QUESTIONS

1. Thefollowing essentiaklementsarerequiredfor the contractof saleof goods
EXCEPT ONE
A. Offer and acceptance
B. Consideration
C. Intentionto createegalrelationship
D. Capacity
*E. Insurancepolicy

2.  Contractof saleof goodis basicallygovernedoy

*

>

TheSalesof goodsAct 1893

B. The 1999Constitutionof the FederaRepublicof Nigeriaasamendd.
C. TheCompaniesandAllied MattersAct CAMALFN 2004

D The Banks andther Financial InstitutioAct (BOFIA), LFN 2004
E E. The Land use Act of 197&w codified in LFN 2004

3. Thefollowing arethe exceptiongo thenemodat quodnonhabetrule
EXCEPT

Estoppé

Saleshy MercantileAgentor factor

Salein marketovert

Saleby sellerin possession

Saleby ownerof the supermarkebn behalfof anylicensedagent

moowz

b u y eighGnssaleof goodscontractincludethefollowing EXCEPT

Theright to rejectthe goods
Action for damages
Preactionnotice

. Recovery of purchase price
E. Recovery of damages

cowm>» >

5. Seller rights in the sale of goodscontractinclude the following
EXCEPT

A. Rightof lien
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B. Right of stoppagen transit
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C. Right of resale
D. Right of withholdingddivery
*E. Right of preliminaryobjection

SHORT ANSWER QUESTIONS

1.  Where goods are to be manufactured or acquired by the seller after the cofdracsale
has been concluded, the goods are **e0% future goods.

2.  Goodsownedandin possessiomf sellerat the time of the contractof saleof goodsare
known as *rrkk @xisting goods.

3.  Goodsnotidentified and agreed upontaetime of the contractof saleof goodsarecalled
**ekk - unascertainegoods.

ESSAY QUESTIONS

1(a) Define'goodsundersection62 of the Saleof GoodsAct.

Answer

Goods is defined under section 62 of the Sale of Goods Act as all chattels personal other than
choses in action and money, and goods ialdlodethings attached to land or forming parttioé

land but which it has been agreeill e severed before sale or under contract of sale.

(c) Statetheclasse®f goodsunderSaleof GoodsAct.
Answer
Theclasse®f goodsavailableunderthe Saleof GoodsAct areasfollows:
@) Existinggoods;
(b) Futuregoods;
(© Ascertained/Specifigoods;and

(d) Unasertainedgoods.

2. How doesa contractfor saleof goodsdiffer from
(@) Hire purchaseagreementand

(b) Saleandbailment

Answer

(a) A contractof saleandhire purchaseesemblesachotheronly to the extentthattheend

resultis the transfer of good$dowever, whie propertyis transferred upothe sale of
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(b)

@)

(b)
(©)

(d)

goods, in a hire purchase relationship, there is no transfer of property until the last
instalment is paid and the hirer exercises his option to purchase. Also, wheig there
defaultin anyinstalmentapaymenty the purchasein a hire purchasdransactionthe
whole property reverts to the seller.

Bailment is a mere transfer of possession whilst sale is a transfer of possession and
property(ownership). A bailment ia transactiorunderwhich possession of gdsis
deliveredby abailorto abaileeontermsrequestinghebaileeto hold onto thegoods

and later redelivers them as the bailor may direct.

Stateandexplaintherightsof abuyerin a breachof saleof goodscontract.

Wherethereis a breachby the sellerof goodsin a saleof goodscontractthefollowing are
the rights of the buyer:

Theright to rejectthe goods:The buyercanrejectthegoodsif theselleris in breachof
condition. If he doeso, heneedsot paythe price andf he haspaid it, hecanrecover
it. The right to reject is lost if the goods have been accepted,;

Action for damagestHe cansuefor damagesor non-deliveryof thegoods;

Action for specific performance: The buyer can only exerdseight to compel the
sellerto deliver the goodswhenthe goodsarespecificandascertainedrl hisremedyis
only also exercisable where the damages will not be an adequate remedy;
Recovery of purchase price: In this situation, where seller fails teedéfie goods, the
subject matteof the contract the buyercansue to recover higpurchaselreadypaidby

him.
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CHAPTER SEVEN

Hire purchaseand equipmentleasing

7.0 Chapter contents

A Learning objectives

Introduction

Definition of hire purchase

Distinction between hire purchase and othergeamions
Parties to hire purchase transactions
Duties of parties to hire purchase contract
Termination of hire purchase contract
Finance lease

Features of operating lease

Summary

Revision questions

T > I T T D D D >

7.0.1 Learning objectives
At theendof this chapterreadershouldbeableto:
A Defineahire purchaseontract
Differentiatehire purchaseagreementrom othersecurectredittransactions

Understand the obligations and rights of parties at Common Law and under the Hire
Purchasé\ct
Haveanunderstandingf the purpose andontentsof theHire Purchasé\ct

Explainterminationof hire purchaseontract

> > > > > P

Understandhe basicprinciplesof operatingandfinanceleasing

7.1  Introduction
Simply put, ahire-purchaseontractis anagreemat wherebythe possessionf goods
is delivered to a person, who agrees to make payments periodically, and with an
option of buying the goods after the agreed ihstahts have all been paid. The
chapter also introduces readers to the distinction betwperatng and finance

leases.

7.2  Definition of hire purchase
A hire-purchase agreement is an agreement under which the owner of good shires

them to another person called the hirer, the agreement also providing that the hirer
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shall have the option to buy theoafs if and when the number of instaims

specified in the agreement had been paid.
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7.3

Theabovedefinition clearlyshows:
a. Thereis noobligation onthe hirerto payall theinstalments;
b.  Until the option is exercised there is no agreement to buy the gdkmsan

then safely say that a hiparchase contract consists of 3 parts:

I. a contract of bailment under which the hirer obtains possession of
the goods while ownership remains in the owner and so uses them
before they are fully paid up;

il. an option in favounof the hirer entitling him after payemt of the
periodical instalments and usually for a nominal consideration to
purchase the goods; and

ii. if the hirer exercises the option, a contract of sale making him the
owner of the goods already in his possession.

We arethusvery clearas tothe natureof a hire purchasegreemenas that whichs

a contract of hire and not sale, although there is a general misconception that since
the hirer has possession of the goods he has ownership in them. It can be seen
clearly that ahire purchasecontractdoesnot comeunderthe Saleof Goods Acby

which property (or ownership)which is the essence of a sale of goods contract

may not pass to the hirer if he fails to pay all the stipulated instats.

Distinction betweenhire purchaseand other credit transactions

7.3.1 Credit saleagreement

7.3.2

This is an agreement hyhich theseller sells and transfers ownership in goods (i.e.
property) to the buyer and agrees to accept payment bylinstas. The buyer is
the owner of the go@dand not merely a hirer of them. & kdefaults in paying the
instalments, the seller's remedy is an action for the accruedimstak but not for

recovery of possession of the goods.

Conditional saleagreement

This is an agreementfor the sale of goods under which the purchaseprice is
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payable by instainents, until the last instahent is paid and the property in the
goods is to remain in the seller (not withstanding that the buyer is to be in
possession of the goods) until such conditions aset@éyment of instiahents or
otherwiseas may be specified in the agreement are fulfilled. The difference
between a hire purchase contract and a conditional sale agreement this is that there
is an obligation, in the latter and not merely an option to @sehhe goods as it
obtains in the faner.

7.4  Partiesto hire purchaseagreement
There are usually two parties to a hire purchase agreement, that is, thevihwoner
undertakes to let out the goods on hire with an option to purchase when all
payments have beanade, and the hiravho undertakes tpay the hire purchase
charges that are involved.

7.5 Dutiesof parties to hire purchasecontract

Thepartiesto ahire purchaseontracthavedutiesandrights agfollows:

7.5.1 Dutiesof owner
Thedutiesof theownerunderhire purchaseontractare:
(@) Dutyto disclosethe cashpriceof thegoodsto thehirerattheinceptionof the
contract;
(b) Thathehasvalid title in thegoods,subjectmatter ofthe contract;
(c) Dutyto givethehirerquietpossessioonf thegoods;
(d) Dutyto deliverthe goodgo thehirer
(e) Dutyto accetinstalmentpaymentfrom thehirer;
(H Dutyto deliver exact quantityf the goods agreagpon;and
(g) Duty not to repossess the goods, subject matter of the contract, except a motor

vehicle.

7.5.2 Rights of the owner

Theowne hasthefollowing rightsunder acorntractof hire purchase:
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(@)
(b)

(©)

Theright to informationfrom the hirer aboutthegoods;

Theright to re-possesshe goodswherethe agreemenis determinedy the
hirer or the court; and

Theright to repossesthe goodsif it is amotorvehicle,for safety,evenwhen
a relevant portion of the instalents has been paid, without recourse to the

court.

7.5.3 Dutiesof the hirer
Thehirer hasthefollowing dutiesto:

7.5.4

7.6

(@)
(b)
(©)

Acceptthegoodssubject tahe contract;
Paytheinstalmentsasand whendue;and
Discloseinformationaboutthe goodsto theownerasandwhenrequiredby the

owner.

Rights of the hirer
Thehirer hastheright to:

(@)
(b)
(©)
(d)

Usethegoods;
Quietpossessioandenjoymentf thegoods;
Know the exactinstalmentsto be paid andthe cashprice of the goods;and

Chooséheinsurerandgarageo maintainthe goodsor motorvehicle.

Termination of hire purchaseagreement

A hire purchaseagreement malgeterminated byanyof thefollowing circumstances:

(@)
(b)
(©)
(d)
(e)

(f)

Mutual agreemenof the partiesto rescindtheagreement;

Performancef all theobligationsundertheagreement;

Provisions in theagreement which allows threrto terminateghe contract at
anystageof theagreementvithout prejudicehis optionto purchase¢hegoods;
Superveningircumstancesuchasfire, destructionactof God,andotherevents
beyond the control of the parties;

Repudiatiorby theaggrievedpartywho maysue forabreachof termsof the
contract; and

An orderor judgmentof courtfor conversioror detinue
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7.7  Operating and financeleas

The acquisibn of assets- particularly expensive capital equipmentis a major
commitment for many businesses. How that acquisition is fumdgdires careful
planning. Hire purchase andasing represent the most common saifoe financing

the acquisition of asts. Both éasing and hirgurchase are similar in that they are
means through which an individual may use an asset over a fixed period, in return for
regular payment. The customer chooses the equipment and the ftoamgany buys it

on behalf of the custer. A lease is an agreement between two parties, the "lessor" and
the"lessee". Inaleasearrangementpwnershipneverpasseso the customerputaswith

hire purchasethe hirer shallhavethe optionto buy the goodsif andwhenthe numberof

instalments specified in the agreement had been paid.

The common types of equipment leasing arrangements are operating leaaimgjalfin
leasing, sales and leaback, and leveraged leasing. However, it is with the firgt an

second types of leasing that we eo&cerned.

7.7.1 Operating lease

Under this type of lease the lessee acquires the right to use the asset for a short period,
e.g., a week or month. The lease may be renewed after the expiry of the period. This
arrangemet is adopted in case of assetghich aresubject to rapid technological

advancements, e.g., computers. Operating lease is relatively more expensive.
7.7.2 Financelease:

This lease is for a basic term during which the agreement cannot be cancelled. The
length ofthis basic term depends on the ecorwlifé of the asset and is usuasiiorter

than the expected life of the asset. This arrangement enables the lessee to use the asset
after the expiry of the basic period, or alternatively the lessee may buy thetasset a

negotiatedprice on the termination of the lease.Financialleaseis commonlyusedin
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caseof land and buildings and veexpensiveequipment. Théessor generallis ableto
recover his investment in the asset during the lease period.

7.7.3 Featuresof operating leas

7.7.4

Operatingeasesarerental agreementbetweerthelessorandthelesseevhereby:
a) Thelessorsupplieshe equipmento thelessee
b) Thelessoris responsibldor servicingandmaintainingtheleasedequipment

c) The period of the lease is fairgort, less than the economic lifetbé asset, so that
at
theendof theleaseagreementhelessorcaneither

i) Leasethe equipmento someonelse,andobtainagoodrentfor it, or

i) selltheequipmenseconchand.

If a customer needs a piece of eaqugnt for a shorter time, then operatieasing may
be the answer. The leasing company will lease the equipment, expecting to sell it
seconéhand at the end of the lease, or to lease it again to someone else. It will,

therefore, not need to recover thd fidst of the equipment through thede rentals.

This type of leasing is common for equipment where there is aesiblished second
hand market (e.g. cars and construction equipment). The lease period will bsuaity
two to three years, althoughmay be much longer, but is alwaysdethan the working

life of the machine.

Financeleasing

The finance lease or 'full payout lease' is closest to the hire purchase alternative. The
leasingcompanyrecoverghefull costof the equipmentpluschargespverthe periodof

the lease. Althougthe business customer does not own the equipment, they have most
of the 'risks and rewards' associated with ownership. They are responsible for
maintaining and insuring the asset. When the lease period ends, ting leasipany

will usually agree to a seadary lease period at significantly reduced payments.

Alternatively,if the businessvishesto stop usinghe equipmentjt maybe soldsecond
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hand to an unrelated third party. The business arranges the sale lbotibledeasing
company and obtairtee bulk of the sale proceeds.

7.7.5 Featuresof financeleasing

(@) Finance leases are lease agreements between the user of the leased asset (the
lessee) and a provider of finance (the lessor) for most, or all, of the assets

expected useful life;

(b) The lessee issponsible for the upkeep, servicing and maintenance of the asset;
the lessor is not involved in this at all;

(c) The lease has a primary period, which covers all or most of the economic life of
the asset. At the end ofeHease, the lessor would not be abléease the asset
to someone else, as the asset would be worn out. The lessor must, therefore,
ensure that the lease payments during the primary period pay for the full cost of
the asset as well as providing the lessith a suitable return on his investnt;
and

(d) It is usual at thend ofthe primaryleaseperiod to allowthelessedo continueto
lease the asset for an indefinite secondary period, in return for a very low
nominal rent. Alternatively, the lessee midde allowed to sell the asset on the
lessor's behalf (since the lessor is the owner) and to keep most of the sale

proceeds, paying only a small percentage (perhaps 10%) to the lessor.

7.8 Summary

This chapter has given a detailed explanation of thephirdhase agreement,
showing the differencdetween the hirpurchase agreement and other secured
credit transactions. It further shows the obligations of the parties under the hire
purchase agreement; stating the obligations and rights of the parties at common
law, as well as the rights and obliigms of the parties under théire Purchase

Act A further study would reveal the rationale behind the adoption of the hire
purchase agreement. Thitre Purchase Agctits contents and purposes have also

beendiscussedThe generalrequirementf the Act suchas notification of cash
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7.9

price, written agreement and so on, provisions and implied terms under the Hire
Purchase Act e.g. quiet possession, right to sell the goods and so on, including
exclusion of term simplietdy the Act, the hirer's right to termate the agreement

and recovery of goods have been extensively discussed.

TheHire Purchase Achas radically altered the common law principles, as it has

been discussed in this chapter. The-pwechase agreementdsstinctive in its

nature,asit is a contractof hire, and not of sale,therebymaking it different from a

contract for sales of goods.

REVISION QUESTIONS

1. TheHire Purchase Achas radically altered the common law principles of
hire-purchase How trueis this assertion?

2. Whatarethereasmsfor theadoptionof the hire-purchasesystem?

3. A hire purchaseagreementonsistf threeparts. Naméhem.

4. Distinguishbetween dire purchaseontract and aonditional sale
agreement.

5. Statethe dutiesof anownerin hire purchasegreemenatcomnon law.

6. Statethe dutiesof the hirerat commonlaw.

7. State three injustices or malpracticesthat the Hire PurchaseAct was

enacted to check.

8. State four terms that must be contained in apinehase agreement as
stipulated by statute.

9. Whatis the effect of non-compliancewith the generarequirementsf the
Hire PurchaseAct?

10. When may a hirg@urchase agreement which does not conform with the
general requirements of théire Purchase Acbeen forceable?

11.  State thre provisions, which if, contained inHire purchase agreement are
void.

12. When may a hirer exercise his right to terminate ainrehase agreement
under the relevant statute?
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13.  Statefour termswhich arempliedin ahire-purchaseagreement.

14. Isitin allinstances that the terms implied ihiee-purchase agreement by
statute may not be excluded?

15. Explainthetermiir el @ v a p b inta hie-puocchaseagreementind
explain its relevance.

16. Whatis theeffectof the exclusiorof thetermsimplied by the Hire PurchaseAct
by a partyto the hre-purchasecontract?

MULTIPLE CHOICE QUESTIONS

1. Thehire purchaseontractis basicallygovernedoy

*(@) TheHire Purchaséct, 1965
(b) TheHire Purchasé\ct, 1900
(c) TheCompaniesandAllied MattersAct, 2020
(d) The Constitution of the FederaRepublicof Nigeria,
(e) TheThird PartyAct, 1978

2. Therightsof the hirerundera hire purchasecontractincludethe following
EXCEPT

(@) Rightto usethegoods

(b) Rightto quietpossessioandenjoymeniof thegoods

(c) Rightto knowthe exad instalmentsto be paidand thecashprice of thegoods

*d) Rightto takereasonableareof the hire purchaseyoods.

(e) Right to choose the insurance and to the garage to maintain the goods or motor
vehicle

3. Therightsof theownerundera contractof hire purchasencludethefollowing
EXCEPT

*(a) Theright to chooseheinsuranceandto stipulatethe premiumto be paid
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(b) Rightto informationaboutthe goodsfrom thehirer

(c) Right to repossess the goods where the agreement is determined by the hirer by
court action

(d) Right to re-possesghe goodsif it is a motor vehicle, for safetyevenwhena
relevant portion has been paid without recourse to a court of law

SHORT ANSWER QUESTIONS

1. TheHire Purchasé\ct was enacted in *rrxek 1965
2. By section 3 of the A¢tanyterm of the hire purchase agremmhthat entitles the

owner to enter the premisesf the hirer torepossesshe goodsis
*kkkk V0|d

3. The Hire PurchaseAct seeksto correctthe inadequaciesn the
*xkFactors  Act/Saleof GoodsAct ***** - concernirg contractsof hire.

ESSAY QUESTIONS

1. List thedutiesof the ownerunderthe Hire PurchaseAct.

Answer

Thedutiesof theownerunderthe Hire Purchasé\ct areasfollows:

() The owner owes the duty to disclose the cash price (value) of the goods torthage hire
the inception of the contract;

(b) Shemust havevalid title in thegoods

(© Shemustgive thehirer quietpossessionf thegoods;

(d) Theownermustdeliverthegoodsto thehirer;

(e) Shemustaccepinstalmentapayment;

0] Shemustdeliverthe exactquantityof goodsstipulated;and

(9) Shecannotreposgsgoodssubjectof hire purchasexcepta Motor vehicle.

2. List thedutiesof the hirerunderthe Hire Purchasé\ct.

Answer

Thedutiesof thehirer underthe hire purchaseontractincludethefollowing:
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(a) Acceptingthe goodssubjectof thecontract;

BUSINESSAW 119



(b) Taking reasonableareof the hire purchaseoods;
(© Payingtheinstalmentsasandwhendue;and

(d) Disclosing information aboutthe goodsto the owner as and when requiredby the
owner.

3. Whataretheremediesavailableto the ownerwherethereis a breachof thehire
purchase contract?

Answer

Thefollowing aresomeof theremediesavailableto anownerfor breachof the hire
purchase contract:

(a) Where the hirer determines the contract after taking delivery of the goods, tke own
can sue for damages. Section 8had Hire Purchase Act provides that the hirer will be
liable to pay what will bring his total payment to one half of the price;

(b) The owner shall be entitléd thetrue arrears of rent#fi he retakes the goods dtethe
breach of the agreement by the hierd

(© Where the hirer fails to take possession of goods after the agreement, the owner can sue
and get remedy under common law for damages.

BUSINESSAW 120



8.0

8.0.1

8.1

CHAPTER EIGHT

Contract of employment

Chapter contents

Learning objecties

Introduction

The nature and formain of contract of employment
Formation of contract of employment

Rights of employer and worker

Duties of employer and worker

Termination of contract of employment

Remidies

Redundancy

Summary

> > > > > > B> > > >

Revision question

L earning objectives

Uponcompletionof this chapter, readershouldbe ableto:

A Explainthe natureandformationof a contractof employment
A Discusstherightsof theemployersandthe employees

A Describethedutiesof the employersandtheemployees

A Distinguishbetweerterminationanddismissal

A Explan the remedies for breach of employment contract

A Understandedundancy

Introduction

The right to work is one of the fundamental rights to which a human being is
entitled. It is the main means of sustenance for mdms & especially so in
economiesike ourswhereunemploymenbenefitsarenon-existent.Whateverform

the employment takes, it is important to have an understanding of how it is
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contracted. The legal basis of employment remains the contract of employment
between the employer and the employl@emost employment situations, both the
employer and the employee (worker) have rights alsé abligations Since
whatever has a beginning must necessarily have an end, then the various ways by
which a contract of mployment is brought are considereddahis leads us to
consider the terminologies of termination, dismissal and redundancy. The remedies

that are available for breach of the contract of employment are also discussed.
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8.2

Nature and formation of contract of employment

8.2.1 Nature of contract of employment
The contract of employment is the focus of attention of labour law. At common law, it
is assumed that the terms of the contract are freely established by parties who are
equal. This is the concept of the-called freedom of contract, which is sdal exist
between the employer and the employee. However, this is not always the situation and
is not alwaysso. Exceptfor therareemployeesvho canmatchthe bargainingoowerof
the employer, for the majority of engylees, the major terms of the contrac fixed
by the employer and are offered to the
For such employees, the employment relationship implies a relation of undefined
authority on the side of the employendaundefined subordination on the sufethe
workman. It is a relationship that inevitably gives rise to the needs for guarantees
against abuse, and a relationshvpich the trade union constantly seé&improve.

8.2.2 Formation of contract of employment
The capacity to enter into contract ahployment applies generally in all contracts.
However, the Labour Act provided that infants and young persons may be engaged on
daily basis for wages but not at night or on public holidays, or in underground
operationsor on machines or shipping vesselsagainst the wishes of their parents or

guardians communicated to the employer.

Although women have capacity to enter into employment contract, they have some

protection under the Labour Act by which the following anplied in their favour:

(@) They are etitled to maternity leave of six weeks before and six weeks after
delivery;

(b) They shall not be given notice of dismissal during their absence on maternity
leave, even if they remain longer than necessary due to illness;

(c) They shall not be employed on nightitgd nor shall they be employed on
underground work in a mine, except they are holding positions of management
and do not perform manual labour and women employed in health and welfare

services
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Rights of the employerand worker

8.3.1 Rights of the employer
The ights of an employer under a contract of employment include the right to
employaworker,discipline,transfer promoteandterminatethe employmenof the
wor ker . The empl oyer 6s di suodereatcontactofi n t he
employment is likned to the discretion of an entrepreneur to set target for his
business, takes decision to modify, extend or cease operations. He also determines

the type of products to make or sell and the prices of its goods anzkse

8.3.2 Rights of the worker

The rights of the worker include
1 right to work under satisfaaty, safe and healthy conditions;
1 right not to be discriminated against at the workplace

1 right to thereceipt of equal pay for equal work witltodistinctionof any
kind;

1 right torest, leisure ad reasonable limitation of worky hours and period

of holidays;
1 right toform or join a trade union of his choice; and

1 rightto be trained and retrained for the developnaoédis or her skills and

receiveinformation relevantto his or herwork.

Duties of the employer and worker
There are duties imposed on the employer and the employee (worker) by virtue of

their contractual relationship.

8.4.1Duties of the employer
(@) An employeris duty boundto provide work for his emgdoyee, especiallythe

opportunity forwork is contained in the contract of service;
(b) An employer must pay wages and remuneration regularly weekly;rfayttitly,

or monthly, but not longer than monthly;
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(c) Duty to provide a written statementf the termsof employmentwithin three

months after themployee has assumed duty;
(d) The duty to provide a safe system of work, which include proper appliances and

plants, supportive competent staff; proper work system and effective
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supervision, payment of expenses reashynaizurred by the employee in the
couse of his duties as well as compensation to injured employee or the relatives
of deceased employees who have suffered mishap in the course of duty, as well

as grant agreed leaves and one woek day per week, andypadundancy.

8.4.2 Dutiesof the employee

Under a contract of employment the duties of an employee to his employer include

the following:

(@) Duty to exercisehis professedkill anddiligence. Notenhowever that
anemployeds not expectedo demonstratenorecommitmentthanhehas
disclosed to hisraployer;

(b) Heis obligedto performtheduty for which heis employedandother
related duties;

(c) The employee has a duty to obey lawful and reasonable orders of his
employer where those orders are with the terms of theasi and are not
illegal nor contray to public policy;

(d) Theemployeemustrenderhis servicegpersonallyandnot delegatehis
duties without the consent of the employer;

(e) An employeanustkeepsecrethise mp | o goidebtialinformation
And trade secteand

)] An employeds boundto servehis employer faithfullyandnot put
himself in a situation where his interestwill conflict with that of his

employer.
Termination of contract of employment
Contractof employmenimaybeterminated fothefollowing reasons:

(@) Naturaleventssuchasdeathand frustrationaswell asoperationof law;

(b) Compulsorywindingup of thee mp | o gorapary;s
(c) Dissolutionof partnershipn a caseof personakervice;

(d) Compulsoryconscriptionof theemployeeduring hostility or war;
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8.7

(e) Prolongedlinessof theemployee;

(H  Mutualagreemenaswhenad-hocjob is completedandon happeningf some

event, or contingency, or by effluxion of a term certain; and

(g) Terminationof theemploymenby theemployeror employeeafterduenotice.

Remedes

Damages are the normal remedy &lzde for breach of a contract of employment.
This is usually monetary compensation to the injured party. Reinstatement may be
another option. It means appointing the employee back to the position he occupied
before ad therefore the enjoyment of all therefits that go with the position.
Reinstatement is often impracticable and the courts are reluctant to make such
orders since positions may have been filled already and may also create a hostile
working environment. ldwever, in situations wherepablic officer may havebeen
removed without just cause then the remedy of reinstatement may be granted. Re
employmenbf theworkereitherin thework for whichhewasemployedbeforethe
termination or in other reasonablyitsible work on the same terms and atiods
enjoyed by the worker before the termination is the other alternative.

Redundancy

When an employer contemplates that the introduction of major changes in
production programme, organisation, structure or teclyyobf an undertaking are
likely to ertail terminations of employment of workers in the undertaking, the
employerwill beexpectedo providein writing to the Chief LabourOfficer andthe
tradeunion concernednot laterthanthreemonthsbeforethe contenplatedchanges

all relevant informabn including the reasons for the termination, the number and
categories of workers likely to be affected and the period within which any
termination is to be carried out. He is also to consult the trade union conoarned
measures to be taken to avert dnimize the termination as well as measures to
mitigate the adverse effects of any termination on the workers concerned such as

finding alternativeemployment.Redundancyimplies the severanceof the legal
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relationshp of worker and employer due to theost down, arrangement or

amalgamation and the worker becoming unemployed or suffering a diminution in

the terms and conditions of employment. This situation called for the payment of
redundancy pay. Payment to the W@r by the undertaking at which he was
immediately employed before the close down, arrangement or amalgamation as a
form of compensation is what is known as redundancy pay. The amount of
redundancy pay and the terms and conditions of payment are subject to

negotiations between the employer dmel worker or their representatives.

8.8 Summary
Employment plays a critical role in human survival. It is the main source of
sustenance. The very essence of the contract of employment relates to the rights
and duties othe employer and the employee. Consaaf employment may come
to an end one way or the other. It may be through termination with or without loss
of benefits or through redundancy. Termination with loss of benefits (dismissal)
maybe the other way. Any wngful termination will amount to a bmeh of the
contract of employment for which there are remedies.

8.9 REVISION QUESTIONS

MULTIPLE CHOICE QUESTIONS

1.  The dutieof anemployer undea contractof employmeninclude thefollowing
EXCEPT

(@) To providework

(b) To paywagesor salaries

(c) To provideasafesystemof work
(d) To treatemployeewith respect

*(e) To obeytheemployeevheneverduty demands

2. Theduty of the employerto provide a safesystemof work meansALL BUT
ONE of the following:
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(@) To providecompetensupportve staff

(b) To providepropertoolsandplantsfor the useof theemployee

(c) To grantatleastonework-freedayperweek

(d) To indemnifytheemployedor lossedawfully andreasonablyncurred

*(e) Tosuetheservanin orderto enforcereasonableestraintof trade

3. The technical term for the ped of trial of a new employee during which the
employer takes the opportunity to study the employee, test his skill and
suitability, is known as
€)) Durationperiod
(b) Testingperiod
(c) Assessmerneriod
*d)  Probatiorpeliod

(e) Observatiorperiod

SHORT ANSWER QUESTIONS

1. **** interdiction**** is the suspension of the employee from the

workplace pending the determination of a criminal charge  against him.

2. Whenthe employerremovesan employeewithout formalities,the empbyee is
said tobe *rrxdismissed.

3. Where servants have to be discharged for reasons owing to excess manpower,
employer is liable to pay ***&% redundancy** allowance to the
employee.

ESSAY QUESTIONS

1. Whatarethe dutiesof theemployerundera contractof employment?

Answer

Thedutiesof anemployerundera contracof employmentincludethefollowing:
(@) Duty to paywages osalaries;
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(b) Duty to providework;

(c) Duty to provide asafesystemof work;

(d) Duty to providewritten statemenbf thetermsof employmentwvithin
three months after the servamtshassumed duties.

2. Distinguish between a contract of service and a contract for services and list the

tests that the courts have applied to distinguish between the two.

Answer

(@) Eventhoughin both caseof contractof sevice and contract for services,
the @ntract to do work is present, yet the incidents attaching to the two
contracts are different. For instance, a person engaged in a contract of
service is called an and the employer may be vicariously liable for the
tort of the employee, whereasa person ergaged in a contract for
servicess known asan independentcontractorand the employer may
not be liable for the tort committed by the independent contractor unless

the act is expressly authorised.

(b) The courts, in disnguishing between a contract of seevand a contract
for services have, over time, applied certain tests, some of which are:
(i) Controltest;
(i) Organisationtest;and

(iii) Circumstancesf thecasetest.

3. Highlight the peculiar provisions relating to the emph@nt of young persons

and women undehe Labour Act.

Answer

Young persons:Even though the Labour Act provides in section 9 that a person
below the age of sixteen years cannot validly enter into a contract of
employmenbutthatof apprenticeshighoweve, the Act providesthatwhereasa
young person may be engaged on daily basis for wages, this engagement shall

not be in the night, or on public holidays,or in undergroundoperationsor on
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machinesor shippingvessels or against the wishes of their parem guardian
notified orally or in witing to the employer.

Women: There are also some protection for women under the Act. Among the
terms in their favour are the following:

(@) Women are entitled to maternity leave of six weeks before and six weeks after
their condiment on the production of sedical certificate, given by a qualified
medical practitioner.

(b) They shall not be given notice of dismissal during their absence on maternity
leave even if they remain longer than necessary due to illness.

(c) They shall nobe employed on night work nor shtdey be employed on
underground work in a mine except those women holding position of
managemenivho do not performmanuallabourandwomenemployed on health

and welfare services and those who are not otherwise ehgaganual labour.
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L earning objectives

At theendof this chapterreaders shouldnderstandhe

A meaningof insurance

A classificationof the contractof insuranceinto life andnorlife

A sharecapitalrequiredby aninsurerfor registrationof insurancebusiness

A meaningof some concepts and principles ofurance, including insurable interest,
premium, indemnity

Introduction

The manychanges that human existence on earth is subject to has made everything

unsure, uncertain and unsafe. These vagaries of life have ofidtedein seve

damage or loss to mkimd as well aded manknd to devise means of alleviating

the damage.

Thus, a contract of Insurance is one whereby a person or company (the insurer)
agrees in consideration of a single or periodical payment (céléeegremium) to

pay a sum of money tanather person or company (the insured) on the happening
of a certain event or to indemnify against loss caused by the risk insured against. It
is important to note that the benefits accruing to the insured must beaietary

nature.

The share capitakguirement that an entrepreneur or a company desiring to set up

an insurance business will be expected to meet and finally, it is also necessary for

BUSINESSAW 132



us to get familiar with various meaning and features of certain pthand
principles that are peculiao tthe contract of insuranc&oncepts and principles
such as insurable interest, premium, indemnity, materiality of information, utmost

good faith, conditions and warranties and subrogation and contribution.
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9.2
9.2.1

9.2.2

9.3

Meaning and classification of insurance

Meaning of insurance

The Blackdés Law dictionary, ninth edi
which one party (the insurer) undertakes to indemnify another party (the insured)
against risk of loss, damage, or liabiligrising from the occurrence of some
specified contingency, and usually to defend the insured or to pay for a defence

regardless of whether the insured is ultimately found liable.

In Nigeria,thecontractof insurances onethatis regulatedy statuteand themain
statute which regulate thesurance industry in the country, is tinsurance Act,
2003 contained in theaws of the Federation of Nigeria, 2004.

Classification of insurance
According to the Insurance Act, there shall be two main classesof insurance

business namely,

(@) Life insurance: These are individual life insurance business; group life
insurance business and pension business; and health insurance business.

(b) General or nottife insurance: The Insurance Act provides for 8 categories
which are fire insurance business; general ideat insurance business;
motorvehicleinsurancebusinessmarineandaviationinsurancebusinesspil
and gas insurance business; engineering insurance business; bonds credit
guarantee and suretyship insurance bsgsinand miscellaneous insurance

business.

Sharecapital of insurer

The Act makes specific provisions in respect of the business of insurance in Nigeria
which an intending insurer must complth. The provisions relatater alia to the

share capitalwhich an insurer is expected to registdth the Corporate Affairs

Commissiori CAC T in respect of the insurance business.
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Section9 of the Act prescribeshefollowing amountsasthe casemayrequirefor the
following categories of insurance business:
a. Life InsuranceBusinessnot lessthanN150,000,000(0One Hundredand Fifty
Million Naira);
b. Generallnsurance not lessthanN200,000,000Two HundredMillion Naira;
and
c. Reinsurance Business, not less th%0,000 (Three Hundred and Fiftillion
Naira)
The povisions of the Act in respect of timew share capital stipulations is expected
to have come into force on the expiration of a period of 9 months from the date of

commencement of the Act.

Section 10 of the Act further required the share capital stguiliat section 9 of the
Act to be depaged with the Central Bank of Nigeria, before such an insurer can

commence insurance business.

9.4  Meaning and featuresof certain conceptsand principles of insurance

9.4.1 Insurable interest:
This is a prerequisite for any mwact of insurance. The preconditioature of
insurable interest for every kind of insurance has been given judicial stamp in the
case ofC.C.B. Ltd. v. N\wokocha wher e Nsofor JCA sai d:
rather settled principle that in the law ioSurance, be it marine or fire etthe

insured ought to have an insurable interest, in the subject matter of the insurance.

In Lucena v. Craufurdinsurable interest is defined as an interest that a man has in
a thing in respect of which an advantagay arise or prejudice happen from the
circumstances which may attend it, and the man is therefore interested in the
preservation of that thing in order to derive benefit from its existence, and to avoid

loss or damage from its destruction.
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Features/Exampesof insurable interest:

1. A creditorhas an insurable interest in the life of his debtor to the extent of the
debt and the policy money is recovered even though the debt is paid before
the maturityof the policy. However, he generally, has no insurattierést in
the property of his debtor.

2. A suretyhasaninsurableinterestin theprincipal debtor'sife.

3. An employee engaged for a term of years has an insurable interest in his

employer's life.

9.4.2 Premium
As with every other contract, a contract of insgeens not valid unless
considerations furnished, and premium is the consideration upon which the
validity of insurance contract is based. It may be paid in bulk or
instalmentally according to the policy or the agreement for the contract of
insurance. Thgayment of the first premium is andigation that a binding
contract has been formed.
Where premium is not paid, the insurer has a right of action against the
assured. The insurer may also waive the rules or conditions relating to the
payment of premiumf they like, but cannot waive the aetl payment of
premium as section 50 of thesurance Achas made payment of premium
mandatory in Nigeria when it provi des
premium shall be a condition precedent to a valid conthatsurance and

there shall be no cev in respect of an insurance risk, unless the premium is

paid in advance. 0 Hence, the position
premium is the Ano premium, no covero r
9.4.3 Indemnity

Indemnity is one of the most funa@ntal principles underlying the coatt
of insurance. The principle of indemnity operates to prevent an insured from
taking a gain from insurance like a lucky gambler would have done. It means

that if the lossfor which protectionhad beensoughtultimately comes,the
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9.4.4

9.4.5

insurer undertakes tademnify or restore the insured to the normal position
he was before the incident and loss.

The insured is not allowed to recover more than his actual financial loss. If
insured persons were allowed to recover mbes tan indemnity, this would
be againsthe national interest as persons would then be tempted to take out

insurances, and stage | oss in order

Utmost good faith

The principle of utmost good faith lies at the root of the cohtia
insurance. Contracts of insur&anare an example of contracts in which by
their nature, only one party possesses knowledge of all the material facts. In
such a situation, the law expects such a one to disclose all such material facts
in utmost gooddith. The principle of utmost good faistipulates that due to

the peculiar nature of the contract of insurance by which the special
circumstance upon which the contingeméythe transaction can be computed

lay peculiarly in the knowledge of the insuredly, the need for him to be
honest ad truthful about those circumstances becomes substantial to the

validity of the contract.

Materiality of information (The principle of disclosure)

Both parties to the contract of insurance are under a duty not teatcaty

fact which may influence theedision of the other to conclude the contract.
Although this duty is placed on both parties to the contract, the demand for
compliance with it is greater on the insured than the insurer. A proposer for
insurance is bauwd to disclose only those material taavhich he knows. In
determining whether or not a fact is material to the contract of insurance, the
courts have often employed several tests. Under the Common Law, the most
common of these tests are:

(@) test of the resonable insurer (what a reasonableuras would

consider to be material to such a contract of insurance);
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9.4.6

9.4.7

(b) test of the reasonable insured (what a reasonable insured acting
honestly would consider important to disclose, given the
circumstances of the case)

(c) test of the particular insurer (whtte particular insurer in question
considers to be material); and

(d) testof the particularinsured(whatthe particularinsuredconsidergo

be material)

Conditions and warranties

Under law of general contract, condits arederms that arfundamental ter

go to the roots of a contract. Any breach of condition renders the transaction
void and rescission can follow. Warranties, on the other hand, are terms that
are not fundamental as such but are only supplementaing tmain terms of

the contract. A brezh of warranties merely entitles the claimant to payment
of damages only and cannot gightly avoid the contract. However, under

the contract of insurance, the application of these terms is quite different as
both wads are used simultaneously and inbamgeably. Any breach of
either term by one of the parties, entitles the other party to repudiate the

contract.

Subrogation

Subrogation is a fundamental doctrine of insurance whereby no one is
allowedto profit from his loss.The principleenablegheinsurerto receivethe
benefits of all the rights of the insured against third parties, which if satisfied,
will extinguish or diminish the ultimate loss sustained. Gastellain v.
Preston,it was theview of thejudgeth a t , pdisAmwho wishes to recover

for and is paid by the insurers as for a total loss cannot take with both hands.
If he has a means of diminishing the loss, the result of the use of those means
belongs to the underwriters. Generally, subrogationagguadjainst a situation
where the inswd would renounce or compromise hght of actionagainsta

third party especiallywherethe exerciseof suchright will likely reducehis

loss. Subrogationis applicable to marine insurance,fire insuranceand
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9.5

9.6

property insurance. It does not apply, hower, to personal accident
insurance.
9.4.8 Contribution
This is the right of the insurer who has paid under a policy to call upon other
insurers equally or otherwise liable for the same loss to contribute to the
payment. Itoccurs where there has been a doutderance and in addition,
the following conditions must be satisfied:
(@) Thepoliciesin issuemustcoverthe sameperil thatcausedheloss;
(b) The policies in issuemust insure the samesubjectmatter and the
same interst;
(c) Theinsurancepoliciesconcernedanustbe contractof indemnity;and
(d) There may be more than one insurance policy enforceable at the date
of the loss.

Summary

This chapter has given a comprehensive stfdje law of insurance. It contains a
detailedexplanation of the meaning and cléissition of contract of insurance, as
well as a consideration of the share capital stipulation which an insurer is expected
to meet before it can carry on the business of insurance. Providing different
examples of ins@nce. The chapter ends by explaingggtain basic concepts and
principles of insurance such as insurable interest, premium, indemnity, materiality
of information, utmost good faith, conditions and warranties, subrogation and

contribution.

REVISION QUESTIONS

MULTIPLE CHOICE QUESTIONS

1. The stautory provisionfor the doctrineof subrogatiorin Marine Insurances
contained in:

A. Theproposalform
B. Section80Marine InsuranceAct

C. Section158Constitutionof the FederaRepublicof Nigeria,1999(as
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ammended)
D. Setion60InsuranceAct

E. Section58InsuranceAct

2. Whatsectionof the InsuranceAct placesheburdenontheinsurerof requesting

all information he considers material in the proposal form?

A. Section55, InsuranceAct
Section80, Marine InsuranceAct

C. Sectbn 158, Constitutionof the FederaRepublic of Nigeria,1999 (as
amended).

D. Section60, InsuranceAct

*E. Section58, InsuranceAct

3. When an insured contracts for more than one insurance policy in respect of the
same subject matter of risk, he is saithawe made

A. Compoundnsurance
B. ComplexInsurance
C. Completelnsurance
*D.  Doublelnsurance

E. Invalid Insurance

SHORT ANSWER QUESTIONS

1. Theprinciplewherebytheinsured is to beompensated to thectual extent of
his loss and not more, is known as prineipf *rEEE - indemnity.

2.  Whenever anyperson will be prejudiced biye loss of a thing, or will benefit by

the continued existence of it, he is said to have
****nsurable interest**** in thething.
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3. The meansthroughwhich an insurerelicits all materialinformationfrom the

insured is  the ** ** proposal form.
ESSAY QUESTIONS
1. Definethedoctrineof subrogationn acontractof insurance andlustrateit.
Answer

Subrogations a fundamentatioctrineof insurancevherebyno oneis allowedto

profit from his loss. lllustration: For example,here there is an insured who
sufferslossas result ofthe negligent acts ofthird partyfrom whom thensured
receives compensation for the loss against which he has an insurance policy. If
the insurer pays him fdhe loss, the law will not permit hito retain both the
compensation from the negligent third party and the payment by the insurer
because to do so will mean that the insured has been put in a stronger position
than he was before the loss occurred.

2. Examire briefly the meaningof thefollowing insuranceerms:
(@) Utmostgoodfaith; and
(b) Indemnity.
Answer

(@) Utmost good faith is a fundamental principle of insurance contracts
which require that by the nature of insurance contracts which depend on
information withinthe peculiar or special knowledge aflp one of the
parties, the law requires that party to disclose all such material facts to
the other party so as to enable that other party to make informed
decisions as to whether he should enter into the contract.or

The requirement of utmost goodtfain contracts of insurance stipulates
that because of the peculiar nature of the contract whereby the special
circumstances upon which the contingency of the transaction can be
computed lay peculiarly in the knowlgel of the insured only, the need

for him to be honest and truthful about those circumstances becomes
material to the validity of the contract.

It is acommonlaw positionrequiringthatall materialfacts whichwould
guide a prudent insurer whether he walke the risk and, if so, at what
premium and on what conditions. The Insurance Act requires that where
aproposal forms employed bytheinsurerin the processes leadirtg the
formation of the insurancecontract,the form must contain and elicit
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everypiece of information which the insureonsiders to be material and
that anyinformation not sought in the form is deemed not to be material.

(b) The doctrine of indemnity in the law of insurance contract is that upon
the risk insured against occurring, thesured is to be financially
compensai by the insurer to the actual extent of the loss so that the
insured is restored to his actual financial position before the occurrence
of the loss. The doctrine applies to policies where actual compensation
can takethe place but does not apply to cogency insurance contracts
like life insurance policies or personal accident insurance policies since
no amount of money can compensate for the loss of life or the loss of a
limb.

3. Distinguish betweenconditionsand warrantiesand the effect of their breach
under a contract of insurance.

Answer

Underlaw of generalcontract,conditions are fundamental termsto the validity

of the contract. Any breach of condition renders the transaction void and
rescission follows.Warranties on the other hand, are terms thate not
fundamental as such but merslypplementaryo themain terms of theontract.

A breach of warranties under general contract does not entitle claimant to avoid
the contract but merely to claim damagédsoweve, under the contract of
insurance, teapplication oftheseterms is quite different as both words ased
interchangeably and any breach of either term by one of the parties, entitles the
other party to repudiate the contract.
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10.0.1L earning objectives
After studyingthis chapter,readersshould be able to know and understandthefollowing:

Whatapartnerships andhowit is formed;

Typesof partnershipandotherruleswhich determinets existence;
Authority of partnersandrightsanddutiesof partnersamongthe members;
Relatimshipof partnerswith third parties;and

Dissolutionof partnership

T3> B > D >

10.1 Introduction
The partnership is an important form of business association and is defined in various law
treatises as fAan association of catrylmgon@ar mor ¢
businesswithaviewtpr of it 6. The subject of partnersh
as follows: general partnership, limited partnership and limited liability partnership. All
these major divisions of partnership are governed thgrdnt statutes in Nigeria as well as
in the United Kingdom and in other international jurisdictions where they exist.
In Nigeria, general partnership principles (excluding limited partnerahigh limited
liability partnership are governed by the Partskip Act of 1890, a statute of genlera
application which was operative in the whole of Nigeria except the old Western Region of

Nigeria. However, in the geographical area known as Western Region of Nigeria, the
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statutory provisions governing the subjecattar of partnership cover both geriesad
limited partnerships within its territorial jurisdiction.

The former Western Regipout of which were createlkiti, Lagos, Ogun, Ondo, Osun
and Oyo states of Nigeridave all replaced the partnership law loé defunct Western
Region- CAP 86, Lavs of the Western Region of Nigeria, 195%ith their respective
states laws also covering both gead and limited partnerships.

In 2009, the Partnership Law of Lagos Stafaith Limited Liability Partnership
Amendrents), 2009which made provisions fdimited liability partnership.

10.2 Partnership and its elements
Definition of partnership

In both Section 1 of the Partnership Act and Section 3 of the Partnership Law of

Ogun State the word partnership is defined s : At he r el atbetvwmn whi ct
personscarrying onbusiness in commowith a view to profio . This relations

arise from a contract, whether express or implied. A partnership could arise from a mere
agreement to agree which is subseqyemplemented by all the parties camoed as
evinced from their conduct. This was the decision of the Lagos High Co@teinos
Thomopoulos & Another v John Mandil@d®946) 10 W.A.C.A 269.

10.3 The essentialelements of partnership

From the statutgr definition of partnership, it is olmus that a partnership depends on

certainelements Note that notwithstanding the type ofrppeership a business igdneral,

limited or, limited liability partnershipthe essential eteents are the same

(@  Thefirst in the three elements isc aimgroyn a busi nesso: Appl |
def i ne dobinclade fievery srade, occupation, or profess¥Bection 45
Partnership Act/Section 2 Partnership Law)
While what constitutes a trade or occupation couldyebsiagred upon, the latter,
Underhil | 6s Law ofdePaneseovphiopessi ond as,
ifWhat are recognised among business men as
is, callings, in which men hold selves out as willing to serve to all comerssgood
skilled assistance or other sepso

(b)  The busines must subsist between persofhke second element of partn@gsis
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that thepartnership must be carried on by or on behalf of at leaspénsons. This
means that the In the English caseRef Fisher & Sons(1912) 2 KB 419 the

court held that the xecutors of the estate of a deceased, who carried on the
business of the dead owner in accordanitk the provisions of the latets t at or 0 s
Will, were not partners. They could however be regaefepartners if the business

was givernto them as beneficiaries under the will, because by then they would then
have to carry out the business stated in the Will as partners and strive to make the
best of it.

Also, in the case dfyons v Knowles(1863) 3 B&S 556the court held that mere
participating in the sharing of gross returns of a business without more, and without
the business being carried out by or on behalf of the partners as it was the situation
in the instant case, was not partnership.

In the Nigerian case otkpeazu v A.C.B. (1965)N.M.L.R. 374, the Supreme

Court held that for a person to merely take part in the running of a firm (for
instance as the Administrative Manager thereof) is not a conclusive proof of the
per sond6s me mb earshiln The SupremetChuet added thavas not
proved of the balance of evidence (probability) on which the Court can rely, that
the person running the firm was a partner in fact or by representation.

(c) The busines must be carried on for profit makirignd profit sharing The third
essatial element of partnership is that the business that is carried on by or on
behalf of the partners mufir profit making and profit sharingn the context of
the definition of partnership, the woddrofitbhas ber said to be the dissimilarity
betweeb gr oss returnsé and the Oout gRei ngs o
Spanish Prospecting Company Ltd. (1922) 1 Ch. 92, Fletcher Milton L. J.
made the following comments:

AProfit 1 mplies ttescobtmpbuasindsssadtwo speedtesaisually s
separated by an interval of one year. The fundamental meaning is the amount of gain
made by the business during the year. This can only be ascertained by a comparison of
the assets of the business at thtso dates. If the assets at the tades be compared,

the increase which they show at the latter date as compared with the earlier date (due

allowance being made for any capital introduced or taken out of the business) during the

period in question. o
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10.4

In determining whether or not the pasti@re partners, the court must consider all
circumstances surrounding the transaction. This was the verdict of the Supreme Court of
Nigeria in the case dfigoji v Uzoukwu (1972) 4 SC 21; (1975) 1 All NLR 28%here

the apex court emphasised the point tipatsons who agreed to share the profit of a
business transaction to which they all are engaged are presumed to be partners. The court
was however unable to find an agreement between the parties to share the phafit of t
business.

In that case wo persas had an agreement pursuant to which they contridse0 (ive
hundrednaira) each as deposits for the purchase of books from the Oxford University
Press (OUP) publishers. The agreement provided for the equal gsludrithe books
purchased. Thereaftethe defendant went to the OUP and brought back books worth
N3,200 (Three thousand, two hundred naira). The plaintiff wanted the books to be shared
equally on the ground that a partnership existed between them. Plsdidemanded an
account from the dendant on the sales by him of the books that he brought back.

The Supreme Court held that the agreement between the parties was to share books and
not profits. Therefore, in the peculiar circumstances of the cas@anmership existed
between the pads.

It is worthy of note that in every partnershigharing of profitsoy the membersvill be

deemed to be sharing of profits equally equally unless they have an express agreement to

the contrary.

Relationships hat are similar to a partnership but which are not apartnership

The law recognises that some relationships are similar to a partnership but they are not

partnerships. Thus, it providether statutory criteria that coulse applied in order to

determinethe existence of partnership as camd in Section 1), (2) and (3ae) of the

Partnership Act. These statutory rules are as follows:

(@ Joint tenancy, tenanap-common, joint property, common property or part
ownership does not of itself create atparship as to anything so held or aan
whether the tenants or owners do or do not share any profits accruing from the use

of such property. The intention to create a partnership must be explicitly expressed
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(b)

(©)

and not left to implicationSection 2 (1) PA
The $aring of gross returns (fno a business transaction) does not of itself create a
partnership. This is so, notwithstanding that the person partaking in the sharing of
such returns have or have not a joint or common right or interest in any tgroper
from which or from the use of whicthe returns are derive&ection 2 (2) PA
Thus inthe case ofLyons and Knowles (supra),it was held that letting a theatre
upon the terms that the owner shall receive half of gate taking (without more) was
not partrership. Though the emphasis on parshgy is on sharing of profit, yet, it
must also be noted that business must be carried out by or on behalf of the partners
which was not the situation in the instant case.
The receipt by a person of a sharepadfits of a business igrima facieevidence
that he is a partner in the business, but the receipt of such a share, or of a payment
contingent on or varying with the profits of a business does not of itself make him a
partner in the businesSection 2 8) PA. The presumption raised by tlopening
part of Section 2 (3) Partnership Aatay be rebutted by showing that payment
made out of the pro#8tof the business was for any of the following:
I. Payment of a debt or liquidated amount.Qax v Hickman (1860)8 HL
268 thecourt held that mere picipation in profit (sharing) is not sufficient
to constitute a party, a partner in the busineSsction 2 (3) (a),
Partnership Act. In that case, two partners whose business ran into
financial difficulties made fonal arrangement with their Creditots
transfer the business to Trustees to continue to trade on behalf of the
Creditors who were to be paid out of any profit realised. When the debt was
discharged, the business was to be transferred back to the opigitradrs.
This scheme was carried tlugh but the business continued to run at a loss.
The number of new Creditors of the business sought to recover from some
of the original Creditors on the ground that they had become partners by
reason both of their sine in the profit and their power obmtrol over the
business through the trustees. It was held that no partnership had been
created. The business was being carried on for the ultimate benefits of the

original partners and that the interest of creditarpriofit had been limited
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to repaymenbf what was due to them from the business.

il. An agreement to pay remuneration of a servant or agent of a person engaged
in business by a share of the profits of the business does not of itself make
the servant or agemat partner inthe business or liable tsuch- Section 2
(3)(b), Partnership Act. In Ross v Parkynes (1875) LR 20 Exchequer
331, the owner of a business conducted the business on the term that an
employee who was the manager of the business was to rebeisalary
and a percentage of the ptolt was held that the employee was not a

partner, although he secured a share of the profit of the business.

ii. Receipt of payment of annuity by a person being the widow or child of a
deceased partner from a portiointhe profits made in the businesswhich
the deceased person was a partner is not by reason only of such receipt a
partner in the busess or liable as such a partneiSection 2 (3{c),

Partnership Act.

iv. A loan advance to a person engaged or almentgage in any business on
the agreemant that the lender will recoup his exposure through a rate of
interest varying with the profits or shall receive a share of the profits arising
from carrying on the business does s factomake the lender a pagn
with the person or persons carrying the business or liable as such. The
lender may however be a partner if the (loan) agreement is in writing and
signed by or on behalf of all the parties theret®ection 2 (3{d),
Partnership Act.

V. The receipt bannuity or otherwise a portion ofdlprofits as consideration
offered to a person for the sale by him of the goodwill of the business does
not become a partner only by reason of such a receipt, nor will such a person

be liable as such a partnpso fado - Section 2 (3) (e) PA.
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10.5 Typesof partnership
Partnership as a form of busineassociation in Nigeria is of three typesgeneral
partnership, limited partnershipandlimited liability partnership. All bhe three types are
governedrespectively g state partnership laws and the Comipa and Allied Matters
Act, 2020.
Keep in mind that a partnership must be registered under the Registration of Business
Names (Part E) of the Companies and Allied Matters Act, 2020 (CAMA) if the partnership
businesss not carried on in the true surnawfeall the partners and the individual without
any addition other than thetrue forenames of the individual partners or the initials of
such forenames Section 814 (1) (a), (b) CAMA, 2020The same goes for a sole

proprietorship that is carried on sitauily.

10.6  General partnership
A general partnership is one where all members are legally entitled by law to take part in
the management of the firmdéds business. I n
purposes étween the partners and the businf$so, members of a general partnership are
subject to unlimited liability for the debts and other obligations of the partnership. The
necessity for registration or of drawing up partnership articles in a partnersupsdeot
obligatory for a general pawership.
The general partnership is regulatedNigeria by both the Partnership Act, 18%9Ghich
appliesas a statute of gerarapplication in states of Nigerithat have not enacted local
laws on partnership. Isialso regulated by the PartnershipaLaf each of the states that
have enacted local laws, particularly Lagos State and the states of the dgfstetn
Region ofNigeria comprising Edo, Delta, Ogun, Oyo, Ondo, Ekiti, and Osun State. The
laws of the laer states have similar contents te tlepealed Partnership Law \dfestern
Region ofNigeria, 1959

10.6.1 Rightsand duties of partners inter se

The PartnershipAct containsrules which will apply subjectto any agreement,
express or implié, between the partners (Section 2falows:

(@) Equal Share:All partnersare entitled to shareequally in the capital and

BUSINESSAW 149



(b)

(©)

(d)

(€)

(f)

(9)

(h)

0)

profits of the businessand must contribute equally towardsthe losses
whether of capital or otherwise sustained by the firm;

ManagementEverypartnemaytakepartin the managemenf the

partnership business;

Remuneration: No partner shall be entitled to remuneration for acting in the
partnership business;

Introductionof PartnersNo persorshallbeintroducedasa partnerwithout

the consent of all existing partser

Internal disputes: Any difference arising out of the ordinary matters
connected with the partnership business may be decided by a majority of
the partners but no change may be made in the nature of the partnership
business without the consent of all &g partners;

Indemnity: The firm must indemnify every partner in respect of payments
made and personal liabilities incurred by him in the ordinary and proper
conduct of the business of the firm;

Intereston Capital: A partneris not entitled,beforethe ascertainmenf

profit, to interest on capital subscribed by him;

Books: The Partnership books are to be kept at the place of business of the
partnership and every partner may when he thinks fit, have access to and
inspect any copy of them;

Assignment ofa Share in a Partnership: An assignment by any partner of
his share in the partnership either absolutely or by way of mortgage or
redeemable charge does not entitle the assignee to interfere in the
management, requit@counts or inspect the partnershgoks. He is only
entitled to receive a share of the profits which the assigning partner would
otherwise be entitled to; and

Transmission of Shares in the Partnership: When a partner dies or becomes
bankrupt, his prop& vests by operation of law in his nsenal
representatives or trustee in bankruptcy as the case maybe. They do not

becomepartners in théirm, indeed thdirm will have been dissolved bthe

BUSINESSAW 150



deathor bankruptcyunlessthe partnershipagreemendtherwise provides.

10.6.2 Relationsof partners and third parties

Every partner is an agent of the firm and his other partners for the purpose of the
business ofhe partnership and evepartner's act don@r carryingon the business
in the usual way will bind the firm and hEartners. However, the firm and the co
partners will not be bound;
() Wherethe partnerwho actshasno authorityto bind thefirm in the

particular matter, and;
(i) Wherethe persorwho dealswith him knowsthathe hasno authority or

does not believe him to lpartner (Section 5).

10.6.3 Extent of Power:
Decidedcasesndicatethattheimplied authorityof a partnerenvisageaboveis as

follows:

1 In a generalpartnership,partnershave implied authority tobuy, pledge
andsell goodsof thetypein which thefirm deds; give valid receipts;sign
cheques;engage and dismiss employees;and sue on behalf of firm or
defendanactionagainstt.

1 In a nontrading partnershipsuch as a firm of solicitors, accountants, quarry
workers, ad cinema proprietors a partner cannot.

1 In tradingPartnershipspartnershipsvherebusinesconsistan the buying
and selling of goods, the partners have additional powetmotmw
moneyandgive securityoverthe firm'sland or chattels;anddraw,acept
or in dosebills of exchangeandpromissorynotes acceptmakeor issue

negotiable instruments other than ordinary cheques; and
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borrowor pledgethe partnershigroperty.

There are however certain acts that are not within the usual authority dharpar

whether it is a trading partneiphor a nontrading partnership, thus a partner does

not have the usual authority to:

(@) executeadeed,unlesshis authorityis expresslyconferrecby deed,;

(b) give a guarantean the firm's nameunlessa trade customin that regardis
proved,;

(c) submita disputeto arbitration;
(d) accepfipropertyin lieu of moneyto satisfya debtowedto thefirm;
(e) makehis partnergnto partnerswith otherpersonsn anotherfirm; and

U] authoriseathird persorto makeuseof the firm's namen legal proceedings

10.7 Limited part nership

A limited partnerships a partnership with at least one general partner and at least one
limited partner. Unlike a general partner, a member who opts for limited partnership could
only invest in the partnergh without taking part in its managente By opting to be a
limited partner, such a member will have his liability limited to the quantum of his
investment in the partnership. If a limited partner decides to participate in the management
of the business,enwill thereby become a general partmgthout any limit to his liability.

A limited partnership under the limited partnepsprovisions of the law of statéisat have

it as well as under the CAMA, 2020 must be registered and also created formally by
draving up a partnership deed agreemetthat contains the ternad the partnership.
Importantly, the provisions of the limited partnership laws of states of former Western
Region including Lagos Stateseem tchave been superdedby the Companies and Kéd
Matters Act, 2020, being an Actfdhe National Assemblygovering the fieldof limited

partnershipn Nigeria.
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10.7.1 Nature and attributes of a Limited Partnership (LP) (Section 795 810 CAMA, 2020)
A limited partnership has the following attries under the CAMA, 2020:

(a) It may be femed with not more than 20 (twenty) persons whall consist of one
or more persons called general partnarsd the latter shall be liable for all the
debts andother obligations of the firm In addition, it must ha one or more
membergalled the limied partnersvhose liability for the debts and obligations of

the firm shall be limited to their investments in it;

(b) When the limited partnership is formed or when a person joins a limited
partnership, he is expecteddontribute or enter into an agreemémtcontribute a
fixed sum of or sums in moneyornoly 6 s wort h antmusthbart fr
noted thaunless there ian agreement to the contratige limited partner shall not
be liable for the debts aratherobligations of the firm beyond the amduearlier

contributed or agreed tme contributed;

(c) During the subsistence of a limited partnership, a limited partner shall not draw or
receive back any part of his contribution unless there is a contrary agreement in
writing permitting this. Where a lirted partner draws out or receive back any part
of his contribution without a contrary agreement permitting this, the limited partner
shall be liable for the debts and obligations of the partnership up to the tasaoun

drawn out or received back;

(d) Membershipin a limited partnership is open to both a makwr an artificial
person Where a natural person has been adjudged by a court in Nigeria
elsewhere- to be of unsound mind or to ban undischarged bankrupt, sueh

person will be forbidden from beirgglimited partnerSection 796, CAMA,;

(e) A limited partnershipmust be registered under the CAM&nd where there is a
default to register, the limited partnership shall be deemed to be a general
partnership and everyniiited partner in the partnership shaibo be deemed to be

a general partnerSection 797

() A limited partner cannot bind the firm;
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(g) The death, bankruptcy, or insanity of a limited partner will not dissolve the

partnership; and
(h) A limited partner cannot dsolve the partnership by notice
10.7.2 Procedure for registration and running of limited partnership

(a) Before a limited partnership coulik registered under the Act, the application for its
registration shall be made in the prescribed form issued byCdinporate Affairs
CommissionCAC);

(b) The application form must be signed or otherwise authenticated by or on behalf of

each partner.

(c) Apart from the duly filled and signed application form, the application for registration
of a limited partnership shall alsaclude a statemergigned by all thepartners,

includingthelimited and generatontaining the following:
i. The name of the limited partnership;
ii. The general nature of the business of the limited partnership;
iii. The principal place of business of the limifgttnership;
iv. The full name and addres§each general partner;
v. The full name and address of each limited partner;

vi. The term if any, for which the limited partnership is entered into and the date of its

commencement;

vii. A statement that the partnershipimited and the description of everynlited

partner as such; and

viii. The sum contributed, or agreed to be contributed by each limited partner and

whether paid, or to be paid in cash or in another specified form.

(d) Upon the fulfil Iment of the requirenmés above, the CAGhall register théimited
parnershipand issue a certific@ of registration signed by its officend duly

authenticated by the officigkal of the CAC
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(e) The certificate of registration issued as evidence of ragjish of a limted partnership
shall  contain tle registered name of the limited partnership, its registration number,
the date of registration and the fact that the limited partnership is registered as a

limited partnership.

(i) The certificate of registration @ima facieevidence that the limited pasrship is in

existenceas at the date of registration.

() The name of a limited partnership written on the certificate of registration or on any of
the firmés business documents mupd endt

abbreviation ALPO.

(h) Wherechangesare made to or occurring in a limited partnieigs firm in relation to
generahnature of the business; principal place of business; partners or the name of any
partner; terms or character of the partngrstum contributed or to be contrilegt by
any limited partner; and or, the liability of any partner by reason of his becoming a
limited partner instead of a general partneice versa such changes shalleb
communicated to the CA@ithin seven days ofhe making or occurrence of the
change Section 800 (1) (&9).

() In the event of a where the firm defaults in notifying the Commission of any changes
made by or occurring in a limited partnership in accordance with the instances
itemised in Section 800CAMA 2020, each of the general paetrin the firm shall be
liable to a fine as shall be prescribed in the regulationbetgublished by the

Commission Section 800 (2)

() Where a general partner in a firm decide to change his status to thdinufed
partner in thesame firm, orthe shareholding of a limited partner in a firm is to be
assigned to any person  whereby the latter recipient will become a limited partner,
the notice of such an arrangemenbr transaction shall be filed with the Comssion
within a period of five daysfesuch changeSection 801 (1).

() Until the requisite notice as mentioned in subsection (1) of section 801 is filed with the
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Commission, any such purported arrangement or transaction for the purposes of
Section &1 (1) shall bedeemed a nullity undehe Act(Section 801 (2), and each of
the general partnersof the firm shall be liable to payment of a fine as prescribed by the
Commission in its  regulationsSection 801 (3).
(k) The provisions of Section 30 dhe Act in respect of change of nanoé an
incorporated company and that of Section 31 of the Act in respect of reservation of name
of a companyproposed to be registered, shall apphutatis mutandisto a limited
partnership in similacircumstancesSection 803.
() Where thereisany mpr oper wuse of the words Alimite
by person or persons carrying on business under any name or title which falsely suggest
that a limited partnership business is being carried, suckgmerin default, shall be liable

to payment of a fine as prescribed by tBommission in its regulatioiiSection 803.

(m) The Commission shall maintain at its registry, proper books of register and index of all
the limited partnerships register@dgether with all statements regigtérin relation to

such partnershipSection 805

(n) Inspection of documentUpon payment of such fees as a prescribed hy th
Commission, aperson may apply to conduct searches in the registry of the
Commission forhe purposes of inspecting the statetrféed by the Commission; or
for the purposes of requesting a certificate of registration of a limited partnership; or
for obtaining a certified true copy of an extract from any registeréenséat and for

no other pirpose- Section 809 (1)

(o) Presumpon of regularity of secondary documents certified by the RegisWhere a
certificate of registration of a limited partnership is obtained under subsection (1) of
Section 809, or a certified true copy of an extfaom any registered statement is
presaimably made under the hand of the Registrar, it shall not be necessary to prove
due execution by the Registrar for the purposes of receiving such documents in

evidence in all legal procegs, whether civil or crimiria Section 809 (2)
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(p) Liability for false statement$Vhere any statement required to be furnished under the
Part D of the Act is found to contain any matter which is knowingly false in any
material particular by the person signing such statementattiee is deemed to have
committed aroffence under the Act and is liable upon conviction to imprisonment for
a term not exceeding one year or to the payment of a fine as the Court shall deem fit
which shall be in addition to such fines as may be spddifjethe Commission in its

Regulations Section 810

Note that before the enactment of the CAMA 2020, the laaveming limited partnership

coul only be found in the partnership laws of states of the former Western Region and
some other states thadve adopted the partnership law of themer Western Region. The
Partnership Act, 1890 does not contain provisions on limited partnership thereby rendering
the limited partnership principles n@pplicable to those states of the northern region and
some tates of the federation that have amwopthe Partnership Act of 1890 as their

respective partnership laws.

10.8 Limited liability p artnership
A limited liability partnership (LLP)has the following attributes under (Sections-748

of the CAMA, 2020:
(a)Upon registration under the CAMA, the.R becomes a body cor@ade and a legal entity

separatérom the partners of thel P;
(b) It has perpetual succession so thi¢ an incorporated company, any changes in the

partners of a limited liability pargrship wil not adversely terminatis existerme, rights

or liabilities (Section 746;

(c) With the exception of an insane person who has been so adjudged by a court of law and an
undischarged bankrupt, any individual or body corporate may be a partner in an LLP

(Sedion 747),

(d) A LLP is duly formed byat least two and more partners and whenever this number is

reduced below two in a limited liability partnership and the LLP continues to carry on
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business for more than six months after the reduction, the only pketinduring the six
months period wilbe personally liable for the obligations of the LLP during the period as

long as it can be proved that the partner has knowledge of the red$#iion 743,

(e)There shall be at least two designated pastoétheLLP who are natural persons with at
least one of themmesident in Nigeria. If, however all the partners of the LLP are bodies
corporate or one or more of them are individuatsl bodies corporatehe individual
partners of the LLP or the nominees of tloely corporate partner$iall act as degnated

partners;

The name of the partnership must end with

10.8.1 Designated partners

(a) The status of designated partners may be specified in the incorporation documents and
persons so named shalldoene known as designated partnershefltLP on incorporation.
Alternatively, the LLP may state in the incorporation documents that each of the partners
in the LLP is to be designated partner and every such pasgtriteken as a designated
partner.

(b) A partrer may be made a designated partnénénLLP agreement and the same agreement
may contain circumstances where he will be relieveti®status.

(c) No individual can become a designated partner in an LLP except a written consent of the
individual is obtaind prior to the appointment and with@® days of appointment, an LLP
shall file returns with the CA®f particulars of every individual who has given corgen
act as dsignated partners.

(d) A person automatically loses a designated partner status if lesdedse a partner in the
LLP.

(e) In the absence of any express provisions to the contrary in the Act, a designated partner
has the responsibility to do the following:
I. Perform all the thiags that are required to be cadiout by the LLP in the area of

complying with the provisions of the CAMA.u#h acts referred to include the filing
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of any document, returns, statement and any other report under the Act and as may

be specified in the LLP agreemeaiid

il. Beliable to pay all penalties that are imposed on the kdr contravening any of the
provisions of the CAMA.Section 750 (1) & (2)

() Where there is a vacancy in the position of a designated partner in an LLP, the vacancy
shall be filled within 30 days of its occurrence and the Commission shall be duly notified
of the filling of the vacancy as wells the consent of the ngwappointed designated

partner; and

(9) Where the LLP defaults in complying with the provisions of sectionsi74%1 (on
designated partners; their liabilities; communication of changes in désigpartners to
the Commission), botlthe LLP and each of its partners is liable to pay a penalty as

determinedand specifiedinthe CA&s r egul ati on.

10.8.2 Incorporation of limited liability partnership
Before an LLP can be registered under the Adkgadt two or more persons must conabin
to carry on lawful business with a view to profit and shall subscribe their name to
incorporation documents which shall be filed with the Commission upon the payment of
the fee prescribed by the Commission from ttméme.
At the incorporation of the.LP the documents of incorporation shall contain detailed
information on the proposed name of the LLP, the proposed business of the LLP; the
address of the registered office of the LLP; name and address of eaclpaitiiezs of the
LLP on incorporation;name and address of each of the partners of the LLP on
incorporation; name and address of the persons who are to be called designated partners of
the LLP; and information concerning theposed LLP as the CAQay presribe.
Where information in respect dhe statement referred to above are deliberately made
falsely, the maker will be deemed to have committed an offence and if convicted will be
punished by a term of imprisonment for not more than three months orgaythment of a
fine or to both imprisoment and fine as the court may decide.
Upon receipt of incorpoteon documents by the CAGhe latter shall, within a period of
14 days, register the LLP and issue a certificate of incorporation in the name spacified i
the certificate to the LLP.
BUSINESRW 159



The cerificate of registration shall contain the name of the LLP, its registration number,

the date of registration and the fact that the LLP has been registered as an LLP. The

certificate constituteprima facieevidence thiathe LLP is in existence as at thdalaf the

registration Section 754.

The name of an LLP written on t he certifioc

l'iability partnershipo or the acronym ALLP:

PartB of CAMA 2020, where in the opinioaf the Commission, the proposed name by
which an LLP is to be registered is undesirable, or identical or too nearly resembling that
of any other partnership, business name, limited liability partnership, body corporate
registered trade mark, the Conssion shall decline to register the LLP by that name
Section 757 (2)

The provisions of sections 30 and 31 of the Act in respect of reservation of name of
companies registrable under Part B of the Act dse applcableto the reservation of

name or cange of name of an LLP. Section 758.

Improper use of the words limited liability partnership @tP6 i s p.rfaivii bi t e

happens where a person carries onriess under a name or title wthh e  wor ds f |l
liabilit y partnebt®bi pvdo t bdolpificorgpmtednag a LLP. The offender
shall be liablgo a penalty in the amount specified by ©&C in its regulation Section

759

10.8.3 Effect of registration of LLP 1 Section 756
As from the date of registtion of an LLP, the LLP may sue abe sued in its name,
acquire, own, hold and develop or dispose of property, whether movable or immovable,
tangible or intangible, and may if it decides, have a common seal and be entitled to do or
permit the doing of my other acts and things as bodiespooate may lawfully do and
permit to be done.

Every LLP duly registered under the Act shall ensure that its registered name, address of

registered office, and registration number of the LLP together with a statémaerit is
registered with limited likility shall be published on all its invoices, official

correspondence and publication.
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Where any LLP defaults in complying with the obligation to publish, both the LLP and
every partner shall be liable to a penatty évery day the default continuestie amount

as the Commission shall specify in the regulation.

10.8.4Reqistered office of LLP and change therein
It is imperative that every limited liability partnership should have a registered office to
which all @mmunications and notices may be addesl to and received by the LLP. And
any document may be served on the LLP or on any of its partners or designated partners at
the registered office or any other address specifically declared by the LP for that purpose
by post, registered post or any ath@nner as may be prescribed.
A LLP may by resolution change the place of its registered office and the resolution must
be delivered to the Commission within 14 days of its passing otherwise, the change will be
of no effect. Where an LLP defaults in cotyimg with the provisions of the section on
registered office and change therein, each partner and the LLP shall be liable for every day
that the default continues and the penalty payable shall be in the amounedpegcifhe

Commission in the regulatisn

10.8.5 Limited liability partners and their relations inter se
Upon the incorporation of a limited liability partnership, the subscribers to the
incorporation documents shall be the partners of the LLP andthay person who desires
to become a grtner of the LLP shall be so regarded upon compliance with and in
accordance with an LLP agreemergection 761
The mutual rights and duties of the partners of an LLP and the mutual rights and duties of
the LLP andts partners shall be regulated by thieé® agreement entered into between the
partners or between the LLP and its partners except contrary provisions exist in the Act.
Where there is any change in the affairghaf LLP, such changes s$hbe filed with the
CAC in the required form or mannené accompnied with the prescribed feeSection
762 (2)
Where there is an agreement in writing made before the incorporation of an LLP between
the persons who subscribed their names to the incorporation docunethe agreement

imposes obligations othe LLP subsequent to its incorporation, the LLP may have no
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choice than to carry out the obligations, where all the partners ratified the agreemrent afte

the incorporation of the LLPSection 762 (3)

The mutual rights and duties of the partners and theanutual rights and duties of the

LLP and the partners shal/l be determined

regarding matters relating to mutual rights and duties of partners and limited

liability partnership and its partners applicable in the absence oény agreement on
such matter so a ffteentloscheduieof thel CAMA antl these are as
follows:

(@) That mutual rights and duties of the partners and that of the LLP and its partners
shall be determined firsihiaccordance with the LLP agreementhére such an
agreement exists) or otherwise by the @in of the fifteenth schedule;

(b) All partners of the LLP are entitled to share equally in the dgpitdits and losses
of the LLP;

() The limited liability partnensip shall indemnify each partner inspeect of payments
made and personal liability incurred by him (a) in the ordinary and proper conduct of
the limited liability partnership; or (b) in or about anything necessarily done for the
preservation of business property of tie limited liability patnership;

(d) Evey partner shall indemnify the limited liability partnership for any loss caused to
it by his fraud in the conduct of the business efltmited liability partnership;

(e) Every partner may take part in thnagement of ehlimited liability patnership;

()  No partner shall be entitled to remuneration for acting in the business or management
of the limited liability partnership;

(g) No person may be introduced as a partner without the ebo$ell the existing
patners;

(h) Any matter or issue relating the limited liability partnership shall be decided by a
resolution passed by a majority in number of the partners, and for this purpose, each
partner shall have one vote. However, no change may be made in theafdhae
business of the limited liabili partnership withouthe consent of all the partners;

(i) Every limited liability partnership shall ensure that decisions taken by it are recorded
in the minutes within 30 days of taking such decisions and the minuis bo® kept

and maintained in the resjered office of th limited liability partnership;
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() Each partner shall render true accounts and full information of all things affecting the
limited liability partnership to any pamér or his legal representative;

(k) If a partner, without the consent of thimited liability partnership, carries on
business of the same nature as and competing with the limited liability partnership,
he must account for and pay over to the limited liability partnership alltprotde
by him in that business;

()  Every partner shbaccount to the limited liability partnership for any benefit derived
by him without the consent of the limited liability partnership from any transaction
concerning the limited liability partnership, or from any bgehim of the property,
name or any lsiness connection ofdHimited liability partnership;

(m) No majority of the partners can expel any partner unless a power to do so has been
conferred by expresggreement between the partners;

(n) All disputes between theartners arising out of the limitedability partnership
agreement which cannot be resolved in terms of such agreement shall be referred for
arbitration as per the provisions of thebAration and Conciliation Act;

(o) The limited liability partnership shahot, without the consent of all paewrs, sell
assets having a value of more than 50% of the total value of assets lohited
liability partnership;

(p) A partner shall not sell or agree to sell his interest in the partnership tepartoar
without first offering hg interest to existinggstners;and

(g) A partner o group of partners acting together, shall not sell or agree to sell more than
50% of interest or combined interest in the partnership unless thaianmer has

offered to buy all of the pargnr istérests and on the same terms.

10.8.6 Cessation of partnership interest in the LLPi Section 763
A person may withdraw his membership of a limited liability partnership in accordance
with a prior agreement with the other partners and in thenabsef such a prior
agreement, a pemsavithdrawing is expected to give a notice in writing of not less than 30
days to the other partners.
Apart from cessation of membership through intention of parties, a person shall cease to be

a partner of a limiteddbility partnership upon his death, dissolution of the partnership;
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or if he is of unsound mind and declared so by a competent court, or if he has applied to be
adjudged as and insolvent and or bankrupt and a competent court has pronounced him as
such.Section 763 (2). Where a person haased from being a partner, he is still regarded

as a partner in the limited liability partnership for all purposes and in relation to any person
dealing with the limited liability partnership, unless the latter haeedhat the former
partner has ceadeo be a partner of the limited liability partnership or that the person
dealing with the partnership has notice that the fact of cessation of former partner in the
limited liability partnership has be@ommunicatedo the Commission Section 763 (3)
Cessation of a partner from a limited liability partnership does not opgsdefactoto
discharge him from any obligation to the limited liability partnership, or discharge him
from his liability to other partners drnto any other person, incurred while was still a
partner in theimited liability partnership Section 763 (4)

In the case of a former partner, unless there is a contrary provision in the limited liability
partnership agreement, his cessation of nasibp of the does not adversely affécs

own - right or that of a person entitled to his hare due to death or insolvéogyeclude

him from receiving from the limited liability partnership, an amount equal to the capital
contribution the former parer actually made to the partnershiyis right to participate

both in the accumulated profits of the partnership after the deduction of accumulated losses
of the partnership, determined as at the date the former partner ceased to be a partner.
However,d& or mer part ner 0igses or benefioanes Of his estpte shadl goh t a t
be entitled to interfere or participate in the management of thiedirability partnership

- Section 763 (6)

10.8.7 Registration of change in particulars of partnersi Section 764
If any changes occur ithe name and address of a partner during the subsistence of his
membership of the partnership, the partner shall inform the limited liability partnership
within a period of 15 days of the change.
On the part of the hnited liability partnership, where aember joins or a member leaves
the partnership, or there is a change in the name and or address of a partner, the limited
liability partnership has 30 days within which it must communicate the development to the

Commission.
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The notice of changes in thesits of a partner or of any changes in his name and address
shall be filed in the form and accompanied by such fees as prescribed by the Commission
and duly signed by all designated partners of the partnership. filitgerelates to the
status of an immming partner, the statement of consent signed by the incoming partner
shall also be filed with the Commission.

Where there is a default on the part of the limited liability partnership to transmit the
requisite notice under this section on an incomingtpar to the Commission, both the
limited liability partnership and every designated partner of the partnership, shall be liable
to a penalty as fixed by the Commission, for each day of the default.

Where the defaultsi on the part of a partner to commuate changes in his name and
address to the limited liability partnership within 15 days of such changes, such a
defaulting partner is liable to a penalty as fixed by the Commission.

Any partner who withdraws his partis@ip from a limited liability partnehip, and acting

upon the belief that the limited liability partnership may not take steps to inform the
Commission or without waiting for limited liability partnership to take any steps may file a
notice of his circurstance with the Commission. The Comsios shall confirm the
veracity of the information from the limited liability partnership unless the limited liability
partnership has in the meantime filed such notice. Where the limited liability partnership
fails to give the information requested to tBemmission within 15 days, the Commission
shall register the notice made by the partner withdrawing his membership from the limited
liability partnership.

10.8.8 Extent of limitation of liability of the LLP and its p artners - Sections 765 769

@) For the purposes of the business of the limited liability partnership, a partner of a
limited liability partnershigs an agent ofthe limited liability partnershiphut not
of other partners.

(b) A limited liability partnesship is not bound by anything done aypartner, in the
partnerds relationship with a third part
authority to act for the limited liability partnership in respect of any particular act,
and the third party wh whom the partner is dealing is a@ahat the partner has no

such authority in fact, or the third party does not know or believe the partner to be a
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member of the partnership.

(c) The limited liability partnership will be liable to a third party for theongful act
or omission made by a gaer and incurred to a third party, if such wrongful act or
omission were done by the partner in the course of the business of the limited
l'iability partnership or with the | atter

(d)  Where any obligatiorof the limited liability partnershiparises in contract or
otherwise, such obligation shall be regarded as that of the limited liability
partnership solely.

(e)  The liabilities of the limited liability partnership shall be defrayed out of the
property ofthe limited liability partnership.

() A partner in a limited liability partnership is not personally liable directly or
indirectly for an obligation of the limited liability partnershoply by reasonthat
he is a partner of the limited liability partniifs.

()  The fact that the obligatioof a limited liability partnership shall be borne solely
by it, does not absolve a partner therein of personal liability for his own wrongful
act or omission; and a partner shall not be personally liable for the wt@agfor
omission of any other partnef the partnership.

(h) A person who through his spoken or written words, or by his conduct hold out
himself or knowingly allows himself to be represented as a partner in a limited
liability partnership, will be liale to another person who relies on the
representation to give credit to the limited liability partnership, notwithstanding
that the person representing himself or represented to be a partner does or does not
know that the representation has reached th&opegiving the credit. Section 768
(2).

And where any credit is received by the limited liability partnership as a result of
the representation in subsection (1), the limited liability partnership shall, in
addition to the liability of the person holdiraut, be liable to the extent of the
credit received by it or any financial benefit derived from the false representation.

) Where, subsequent to the demise of a partner in a limited liability partnership, his
name continues to feature as part of thengaship of the business in continued i

the partnershipbdbs name, this fact shal l
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representatives or his estate responsible for any act of the limited liability
partnership done subsequent to the partn

()] Where a limited liability partnershipr any of its partners carries out an act with
the intent to defraud creditors of the limited liability partnership or any other
person, or the act is carried out for any fraudulent purpose, the liability of both the
limited liability partnership and itsgptners who acted with intent to defraud shall
be unlimited for all or any of the debts or other liability of the partnership.

(K) If any business is carried on by the limited liability partnership with such intent to
defraud or for any fraudulent purpos¥ery person who knowingly participate in
the business in the manner of carrying it out will be deemed an offender and liable
on conviction to a term of imprisonment not exceeding two years or a fine or to
both imprimnment and fine as the court may dgeém

()] Where the limited liability partnership or any partner or designated partner or
employee of the limited liability partnership has conducted the business or affairs
of the partnership in a fraudulent mannerchsua delinquent party shall,
notwithseinding his subjection to criminal proceedings which may arise under any
law for the time being in force, still be liable to pay compensation to any person
who has suffered any loss or damage by reason of the condmdtjqul that the
limited liability patnership shall not be liable if it can prove that any such partner
or designated partner or employee acted without the knowledge of the limited
liability partnership.

10.8.9 Accounts, audit, annual returns and assigabi | ity of par ttecker soé i
partnership and limited liability partnership
In all cases where there are no special provisions in respect of the limited partnership
under the Companies and Allied Matters Act 2020, Section 807 of the Act preesdy
extended the application of R& on limited liability partnership to Part D, on the limited
partnership. Therefore, the provisions of the CAMA in respect of the subgtér of this
subhead, which are made applicable to limited liability pastmp will also applymutatis
mutandigto limited partnership also by virtue of the provisions of Section 807.
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Accounts: Financial disclosures under the CAMA are imperative for the LLP which has
the statutory responsibility to maintain such prior ok account from year to year in
relaion to its affairs, throughout of its existence. The books of account which shall be
maintained in the registered office of the LLP, shall be kept in two major accounting
models; being cash or accrual basis in accweato the double entry system of
accaunting.Section 772 (1).

Within a period of six months from the end of each financial year, every registered LLP is
mandated to prepare and file with Commissiorstatement of account and solvency
which shall be dulgigned by the designated partnershef LLP.Section 772 (2).

Audit: The book of account of every registered LLP shall be audited in line with the rules
of audit prescribed by the Minister of Trade and the Minister may publish in any
regulation, an exeption of any class or classes of LLRPoh the requirement of the
subsection on audit.

Where an LLP defaults in complying with the provisions of the law relating to et

such an LLP has not been exempted from complying with the subséctimih defalting

LLP and each designated parttieerein, shall be liable to a penalty in such amount as the

Commission shall specify in its regulations.

Annual returns: At a period not later than 60 days after its financial year, an LLP shall
file an annual retur in the form and manner prescribedthg Commission accompanied

by the payment of the prescribed fee.

In the event of a default in the filing of the annual returns, both the LLP and each
designated officer shall be liable to a penalty in such amouthiea€ommission may by

its regulationspecify.

10.8.10Assignment and transfer of partnership rights
Except there is a contrary provision in the partnership articles of an LLP, the right of a
partner to participate in the sharing of the profits and loesem LLP and to receive
distributiors therein in accordance with the partnership agreement are transferrable either
wholly or in part- Section 774(1)
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The transfer of any such rights under subsection (1) doegpswtfactoresults in the
dissociation bthe partner or a dissolution and wing up of the LLP. And the transfer of

such rights does not confer the right of management or conduct of the LLP activities or
grant access to information concerning the transactions of the LLP on the transferee or

assignee.

10.8.11nvestigations and ltigation in limited liability partnership and criminal proceedings

initiated by the Attorney General of the Federation

(@) Investigation ordered by Court

(b)

The affairs of an LLP gabe a subject of investigatiggursuanto an order or declaration
by the Fedral High Court. The investigation shall be carried out by one or more
competent persons appointed by the Commission as inspectors for the purposes of such

investigation- Section 775(1)

Investigation carried out by the CAC
Apart from the Cour the Commission casuo motuappoint one or more competent
persons as inspectors to investigate the affairs of any LLP in such manner that the
Commission directs.
Investigationcarried out by the Commission of its pwolition can be made only under
thecircumstancethat
i. At least ondifth (that is, 20%) of the total number of numbers of partners in the
LLP have applied formally to the Commission for investigation of the LLP. The
applicants must be ready to furnigte Commission with security for coshd the
application must be supported by enough evidence to show good reasons by the
members for requesting the investigation;
ii. The LLP itself has applied to the Commission for -g@lestigation on grounds
justifying the application;
iii.  The Commission itselias decided without the influence of members of or the LLP

itself that the LLP ought to be investigated on the existence of the following
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grounds:
1 The LLP business is being conducted with the intedefoaud its crditors, partner
or any other persony @therwise for an unlawful or fraudulent purpose;
1The LLP was formed for the advancement of any fraudulent purpose or that its
business is being or has been conducted in an oppressive or prejudicial manner to
some omny of its partners;
1The LLP has devi@d from the provisions of the CAMA in the conduct of its
affairs; or
{1 There is sufficient reason contained in a report of the Commission or any other
investigating or regulatory agency which justify the conduct ohaestigation into
the affairs of the LP.
For the purposes of investigation of an LLP under the CAMA, the Commission can only
appoint natural persons as inspectdégction 777.
In the course of an investigation carried out by an Inspector appointed Gypmhmission,
the Inspector has powdo extend his investigation with the prior approval of the
Commission- into the affairs of another entity which has had dealings with the LLP,
whether in the past or currently or with any present or former pantrgrstgnated partner
of the LLP- Secton 778(2).
An inspector appointed by the Commission to carry out investigations into the affairs of an
LLP may submit interim reports if so required by the Commission. Otherwise, he is
expected to give a final repart writing to the Commission upon tfenclusion of the
investigation- Section 781 (1)
Upon receipt of the final report, the Commission shall forward the report to the LLP at its
registered office and as well to any other entity or person concernedmwithated to the
report. Any personroentity related to the report can also apply for and be given a certified
true copy of the report by the Commission subject to payment of prescribed fee to the

Commission.

Crimi nal proceedings by the AttorneyGenerd of the Federation- AGF
Civil proceadings can be instituted on the basis of the report and in thesntdrjustice

by the CACitself, or any other corporate entity in the name and on behalf of the LLP or
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the body corporate instituting the action.

Where the final report indicts any pemsdor a criminal liability, the report shall be
referred to the Attorney General of the Federation (AGF) and where the latter is of the
opinion that a prosecution ought to be instituted against the indicted persqastalnd
present officers and agerd§the LLP or other body corporate save the defendants in the
criminal proceedings are expected to give reasonable assistance within their capabilities to
the AGF in connection with the prosecution.

Where the final rport contains grounds for the recoveof damages for fraud,
misfeasance and other misconduct in connection with the promotion or formation of that
body corporate or the management of its affairs or grounds for the recovery of any
property of the corporatbody which has been misapplied or wgdully retained, are
contained in any report made by the Inspector, such may be referred to the AGF for his
opinion as to whether or not it is appropriate to institute proceedings for that in the name of
the body corprate. And where proceedings are degmppropriate to be initiated, all past

and present officers and agents of the LLP or other body corporate except the defendants
in the proceedings are expected to give their reasonable assistance within theirtieapabili

in connection with the proceedisg

Where a body corporate has incurred any costs while taking any steps or participating in
the proceedings brought about as a result of the final report, all such costs and expenses
shall be recoverable in the firgshstance from the Commission and wherfes is
impossible, such shall be defrayed out of the consolidated revenue fund

10.812 Statutory requirements for foreign operation of a foreign limited liability

partnership

A foreign LLP as defined under tt@AMA is an LLP incorporated in anotheountry

apart from Nigeria, before or after the commencement of the CAMA 2020. (Note that the
commencement date of the Act wdsAugust, 2020, the day the Act was given assent by
the President of the Federal Repaldf Nigeria).

Where such a foreign &ty has the intention to carry on business in Nigeria, it must take

certain steps outlined in the Act as follows:
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(@) It must be registered as a separate entity in Nigeria for the purposes of carrying on
business in Meria;

(b) It cannot exercise in Nagia any powers of a corporate entity, until registered;

(©) It cannot have a place of business or an address for service in Nigeria, until
registered, provided that a temporary address for the sole purpose of sérvice
processes or documents or notiogsthe purposes of the registration of the entity
under the Act may be granted it.

Note also that the Minister of Trade is empowered to exempt a foreign LLP from the

requirement of mandatory registration under thel#cthe issuance of a regulation foet

purpose.

10.813 Winding-up ard dissolution of partnerships (general, limited, andtéd liability
partnerships)
10.814 Winding-up and dissolution of general prtnership
A general partnership may be dissalvby the order of the court notwithstling
that many other situations for dissolution of the partnership may occur outside the
purview of a court order.
Dissolution may occur without an order of the court in three major ways as
follows:
i. By expiration omotice
ii. Subject to any contrary agreent between the pawers, a general partnership is
dissolved in the following situations:
1 If entered into for a fixed term, by the expiration of that term;
7 If entered into for a single adventure or undertgkiand bhat single
adventure oundertaking igerminated; or
1 If entered into for an undefined term, by any partner giving notice the

dissolution o the other partner(s);

iii By Bankruptcy or DeathSubject to any contrary agreement between the
partners, a gemal partnership is dissolved by theatte or bankruptcy of
any partner;
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Iv. Charge: If one of the partners suffers his share to be charged for his

separate debtthe others have the option of slidving the general

partnership;

a. lllegality: Also, a general ptnership is dissolved in the event tfe

occurrence of a situation which makes it unlawful for the partnetshye

carried on by the members;

b. Application by a partner, petitioning the court for a decree of dissolfution

On an application by a partnéghe court may decree dissolution ireth

following circumstances:

T
T

T

When a general partner becomes a lunatic by inquisition;

When a partner other than the one suing, becomes in any other way
permanently incapable of performing his duties under the contract of
general partnership;

When a partnertber than the one suing, has been guilty of a conduct
calculated to prejudice the carrying on of the general partnership
business;

When a partner other than the one suing, willfully or persistently
commits a breach dhe partnership agreementor otherwaseconduct
himself that it is not reasonably practicable for the other partners to
carry on the business in partnership with him;

Where the general partnership business can only be caried on at a loss;
or

Whenever theourt thinks it just and equitable tlissolve the general

partnership.

Effect of dissolution

Basically, dissolution revokes the power of each partner to bind the farm. However,

the partners may complete the transactiavisich they have commencéxit not

completed at the time of the dissiion and also do whatever may be necessary to

wind up the general partnership business.
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Application of general partnership property on dissolution

On dissolution, each partner is entitled to have the partngpsbygerty, including

its goodwill, soldand the proceeds applied in payment of the debts and liabilities of
the firm.

The Partnership Act of 1890 and the Partnership Laws of some states provide that
in settling accounts, if the general partnership assetsnaufficient to discharge

the debtsand liabilities of the firm, subject to agreement, the partners must bear the
deficiency in the proportion in which they were entitled to share profits but in this
order:

€)) Out of profits;

(b) Out of capital;

(c) By the partnemndividually, in the proportion in wich they were entitled to

share profits.

Apart from this, the assets of the general partnership, including any sums
contributed by the partners to make up the losses or deficiencies of capital, are
applied in the follaving ways:
€)) Paying the debts andabilities of the firm to persons who are not partners;
(b) Paying the debts and liabilities of the firm to persons who are partners;
(c) Paying each partner proportionately what is due to him in respect of capital;
and
(d) The ultimate residue, if any t® be divided among the general partners in
the  proportion in which profits are divisible.
10.815 Winding-up and dissolution of limited partnership
Provisions relating to the limited partnership are contained inDRa&hapters 1 and 2)
of the Companieand Allied Matters At, 2020, and nowhere in tipeovisions was the
winding up and dissolution of the limited partnership provided for.
In all cases where there are no special provisions in respect of the limiteergap
under the Companies and AtlidMatters Act 2020, Section 807 of the Act has expressly
extended the application of Part C on limited liability partnership to Part D, on the
limited partnership. Therefore, the provisions of the CAMA in respecteofvthding up
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and dissolution of the rhited liability partnership can be undertaken as they are

contained in Sections 780 790 (both sections inclusive) will also appigutatis

mutandigto limited partnership also by virtue of the provisions of Sectiah 80

10.815 Winding up and dissolubn of Limited Liability Partnership

A limited liability partnership may be dissolved in two ways: voluntarily, that is without

any order of court or by the order of court. Dissolution may occur by order of court in

the following situations:

Vi.

10.9

Where all themembers of the LLP are unanimously agreed that it be wound up;

Where the number of the LLP falls below two (2) and the situation persists for

more than six months;
Where the LLP is unable to pay its debts owed tordditors;

Where the LLP constituted security risk to the sovereignty and or integrity of

Nigeria or has generally acted against the interests of her security and or public

order;

Where there has been a default on the part of the LLP to file with thenSsion,
the Statement of Account arfeblvency and or annual returns for any 10 (ten)

consecutive financial year; or

In the opinion of the court, it is just and equitable that the LLP be wound up.

Summary

This chapter has attempted to give andépth stdy of the formation of
partnership, ath how to deternme the existence of partnership as well as types of
partnership, and the relation between partners ahdd parties exemplifyinghe
authority of partners to binghe firm. The rights and duties of gaers among
themselves was also codsered and in the end, the dissolution of partnership in its
full ramification embracing the modes of dissolution, the legal effects thereof and

the application of partnership property on dissolution.
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10.10 REVISION QUESTIONS

MULTIPLE CHOICE QUESTIONS

1. TheParnershiplegislationapplicablein Stateghathavenot enactedheirown
Partnership Law is

A. Partnershijaw, 1959
Limited Liability PartnershigAct (UK), 2000
*PartnershipAct, 1890

CompaniesndPartnership.aw, 1990

m o O W

Registratiorof Partnershig.aw, LFN, 2004
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2. Which of thefollowing statemenis TRUE in respecbof alimited partnership?

A. Thereis alimited partnerwhoseliability for the partnershiplebtin
unlimited

*B.  Thelimited partnercannotparticipatein themaragementf the
partnership business

Thelimitedp a r t deathwill bringanendto thepartnershiusiness.
D. Thelimited partnercan bindthefirm

Thelimited partneris the Managindirectorof the partnershiusiness

3. Which of thefollowing is FALSE in respecbf agenerabartner?

A. Shecandecideto takepartin themanagementf the partnership
business

B. Shehasimplied authorityto buy, pledgeandsell goodsthetypein which
the firm deals

C. Shecansueon behalfof thefirm or defendanactionagains it

*D Shecanaccepipropertyin lieu of moneyto satisfya debtowedto the

firm
E. Shecanengageanddismissemployees
SHORT ANSWER QUESTIONS
1. Another name for the limited partner is a *ekk dormant partner.

In the event of a winding up of a partskip, the limited partner is liable lgrnto

the extent of his *Frxx contribution.
2. Where a partnershipagreementis in writing, the documentis referred to
as **rxarticles of partnership.
ESSAY QUESTIONS
1(a) Whendoesa situationof partnershify esoppelarise?
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(b)

Answer

(@)

(b)

Ade is a friend to Bla and Wale, partners in the Firm of Goldsmiths operating

in lyanfoworogi.Ade is fond of visiting his two friendsin their placeof work

and will stay with them till close of work. On a certain day, Abike visited the
Firm with the intention of patronisig the Firm wherebyshe met Ade who
pretended to be one of the partneand discussed with Abiken how to fix the
very expensivegold chokerwhich Abike broughtfor repairs.None of the
partnersvasaroundexceptAde, whoinformedthe Abike thathewasoneof the
partners and took the choker from Abike and issued her a receipt which he from
thef i r medeiptbooklet which he signed.Ade informed Abike that he will
personally deliver the choker to Abike in her housethatlAbike shouldnot
botherto comeback to the Firm for her repairedchoker. Ade fulfilled her
promise and took the choker to Abike wherdtijke discovered that the choker
had been badlgandled and demanded a replacement from the Firm. It was then

that Ade told her he was not a member t¢iie Firm. Advise the parties.

A partnership by estoppel will arise in all situations where a person will be
preventedfrom denying his membershipof a partnershipafter he has held
himself out as a partnerand therebyinducesanotherpersonto act upon that
representatiorEventhoughheis notapartner butyethewill beliableto athird
party as if he really were a partner.

The issue here is the liability of Ade for holding himself out as a partner in the
Firm of Goldsmiths.If he had disclosedthat he was not one of the partners,
Abike might nothavegiventhechokerto himto repair.Ade, issuingandsigning

a receipt for Abike would have also representeddnduct to Abike that he was
oneof thepartners Ade will beliable to Abiketo the extent ofbeingresponsible

to replace the choker or compensate Abike to the full extent of a replacement.
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Explain the duties of designated partner in a limited liability partnership.

Answer

In the absence of any geess provisions to the contrary inet@ompanies and
Allied MattersAct (CAMA), a designated partner has the responsibility to do the
following:

I.  Perform all the thags that are required to be cadiout by the LLP in the area of
complying with the proviens of the CAMA. Such acts referred include the
filing of any document, returns, statement and any other report under the Act and

as may be specified in the LLP agreemant

ii. Beliable to pay all penalties that are imposed on the LLP for contravanyngf
the provisions of the CAMASedion 750 (1) & (2)

Examine a Partnerds rights in a gener al

Indemnity; and (c) Remuneration.

Answer

Where there are no partnership agreements in existence or wheexiteyand do not

contain enough prosions, thePartnership Act/Lawill apply to makeprovisions to fill

any vacuum thus created. The Act contain provisions in respect of the following in lieu

of partnership agreement:

(@) Management Everypartnemmaytakepart in the management of the parthgrs
business except, a limited partner, who turns himself into a general partner who
will have unlimited liability for the partnership debts.

(b) Indemnity: Thefirm must indemnifyeverypartnerin respect opayments made
and personal liabilities incurred Ibym in theordinaryand proper conduct olfie
business of the firm.

(c) Remuneration: No partner shall be entitled to remuneration for acting in the

partnership business, except partners have provided for it in theinagree
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CHAPTER ELEVEN

L aw of businessassociations Companies

11.0 Chapter contents
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A

Learning objectives

Introduction

Establishment, nature, and functions of the Corporate Affairs Commission

Composition and functions of the Administrative Committee
Types of conpany

Status and duties of promoters

Process and consequences of incorporation
Appointment, qualifications, and duties of auditors
Company securities shares and debentures
Power, status and duties of directors

Company secretary

Company meetings

Majority rule and minority protection

Company dministration

Winding up

Mergerscompromise, arrangement, and netting
Registration of business names

Incorporation of trustees

Collective investment schemes

11.0.1 Learning objectives

Uponcompletionof this chapter, readeshouldbeableto:

T

1

Discuss the establshment and functions of the Corporate Affairs
Commission;

Understand the composition and functions of the Administrative
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Committee;

Classifycompanies

Explainthedutiesof promotersandauditors;

Describethe processaandconsequenced incorporation;
Explain whatcompanysecuritiesare;

Appraisethe powersand dutiesf directors;
Explainthequalifications statusanddutiesof c 0 mp a secretasies;
Havean understandingf companymeetings;
Explainmajority rule and minorityprotection;

Explain company administration;

Explain mergers, compromise, arrangement, and netting;
Discuss vinding-up andliquidationof companies

Explain registration of business names and incorporation of trustees; and

=4 =4 =4 A4 A4 -4 -4 -4 -4 -4 A4 A

Explain collectivanvestments schemes

11.1 Introduction
Commnies today constitute one of the major forms of business
associations. There are companies involved in every aspect of human
endeavour. Every person's life is touched in one way or the other by
companies. A study of ompanies is therefore a prerequisite t
understanding business associations. First of all, there is the need to know
what a company is and the various types. The duties of promoters, the
process of incorporation and the effects of it cannot be overemetiasiz
Company securities relate to thesustenance and operation, and so
understanding thens a requirement. IiNigeria, corporate governance is
unfolding, so it is important to have a good understanding of the powers
and duties of directors as well as thalifications, status and dutiestbke
company secretary. The way meetings are organised and how decisions are
taken at meetings, coupled with majority rule and the issue of minority
protection, the role of auditors and the winding or liquidation of
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companiesare explainedin this chapte.

11.2 Establishment,nature and functions of Corporate Affairs Commission

The Corporate Affairs CommissianCAC - is established under secti@n

of the Companies and Allied Matters Act (CAMA). It is established as a
body corporate with perpetual successard a common seal, capable of
suing and being sued iits corporate hame and of acquiring, holding or
disposing of all types of propertfor the purpose of its functions. The
headquarters of the Commission is situated\buja, the Federal Capital
Territory. A branch office is expected to be established in each State of the
Federation.

11.3 Functionsof the Corporate Affairs Commission

(@) Administer the CAMA, regulate and superrighe formation, incorporation,
management andtriking off and winding up of compéas including business
names, management and removal of names from the register and formation,

incorporation, management and dissolution of incorporated trustees.

(b) Establish and mai nt ai ficesdnoathha states fdther e gi s

federaiton, suitably and adequately equipped to perform its statutory functions;

(c) Arrange and conduct an investigation into the affairs of any company, incorporated
trustees or business names (and even though not expnesstioned into the
affairs of a limted partnership entity and a limited liability partnership entity)
where the interests of the shareholders and partners as well as the public so
demand;

(d) Ensure compliance by <c¢ompaneddrgsteeslandsi nes
limited partnership ity and a limited liability partnership entity (even though not

expresslystated, with the provisions of the CAMA and such other regulations as
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(e)

(f)

may be madeby the Commission;

Perform such other functions as mbg specified by the CAMA or any other

enactment; and

Undertake such other activities as are necessary or expedient for giving full effect
to the provisions of the CAMA.

11.3.1 Administrative Proceedings Committee (Administrative Committee)
Section851 of the CAMA mandates the CAC tdadish an Administrative Hearing
Committee, referred to as the Administrative Committee in the Act. The Registraral

11.3.2

of the CAC shall chair the Administrative Committee and its members shall comprise

(@)

(b)

fifive representatives from the operatia | departments of the
least the grade of director, one of whom shall be from the Department; and
a representative of the Federal Ministry of Industry, Trade and Investment of at

least the gradef director.

Functions of theAdministrative Committee

The Administrative Committee has the function$ to

(@)

(b)

()

hear persons alleged to have violated the provisions of the CAMA or its
regulations;

resolve disputes and grievances that arise fromntpéementation of the CAMA

or its regulations; and

impose administrative penalties for the violation of the provisions of the CAMA or
its regulations in the process of settling matters that are before it.

The chairman, and in his absence any memberechbg the members, presided
over the poceedings of the Administrative Committee. Four members shall form
the quorum and the decisions of the Committee shall be by a simple majority.

Parties shall attend the proceedings in person or be represented bwl a leg
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practitioner.
11.4 Types of company

In Nigeria, an incorporated company registered under the CAMA could be a public or
private company both of which could be any of the following categories as provided
for Section 21 of the Act:

(a) Company limited by shares

This a company that has thability of its shareholders, that is members of the
company, limited by the memorandum of association to the amount of money, if any,

that is unpaid on the shares each member respectively holds. If such a company is a
private company, it must enditsnawd t h t he word ALI mitedo
ALt do, and if it i's a public company, it

' imited companyo or the abbreviation API c
(b) Company limited by guarantee

This compay has the liability of its membersniited in the memorandum of
association of the company, to the amount of money that the members have
undertaken (guaranteed) to contribute (in the future) to its assets whenever the
company is being wound up. This tyigecompany is usually preferred if thempany

is not set up to make profit and if any profit is made in the course of its business, such
profit is to be applied to the furtherance of its objects. Such a company must end its

name with the. Abbeévbattba WwbhtdeonLi mited
(c) Unlimited company

An unlimited company is a company that has members with unlimited liability Such a
company is referred to as dan Unlimited

company shallend withéh wor d AUNI i mi tedo.

Note that any ofhte foregoing types of companies may either be a private or a public
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company.
11.5 Private company

According to Section 22 of CAMA, a private company is onecthis stated in its
memorandunof association to be a pate company and such a company haddahewing
attributes:

(@ A statutory minimum membership of either 1 or 2 and a maximum membership of 50
(excluding employees and memimmployees)Provided that where two or more persons
jointly hold one or more shar@s a private company, they shall, fthre purposes of this
subsection (calculating the maximum membership of the company), be treated as a single
member. (SS. 18 (2), 22 (3) & (4) CAMA);

(b) l'ts name ending with ALiI mit eaholimitdbysharesd o ,
(Section 29 (}, (5));

(c) Its articles of association restrict the transfer of the shares and also provides as follows in

the articles:

[ sell assets of the company having a value of more thandd@be total value of
t he ¢ o mpetsmwithout theacensent of all its mieers, (Section 22 (2) (a)
CAMA);

il. a member cannot sell his/her/its own shares to anmember without first offering
those shares to existing members (Section 22 (2) (B) CAMA);

iii. a member acting alone or in aant with other members shall not seflagree to
selli alone or jointlyi more than 50% of shares in the company to a person who is
not then a member as at the time of sale, unless thatearber has offered to
buy the shares/interests of all existmgmbers on the same terms. (Sectior22
(c), CAMA).
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(d) Prohibition from inviting members of the public to subscribe for any share or debenture of
the company, or deposit money for fixed periods or payable at call, whether or not bearing
interest unless alibrised otherwise by law (Section ) CAMA);

(e) A minimumissuedshare capital requirement of not less th©0,000 shall be stated in
its memorandum of association and each subscriber thereto shall write opposite his name
the number of shares taken. (23(2) (a) & (b) CAMA).

11.6 Public company

Any company other than a private company shall be a public company and shall so state
that fact in its memorandum of association. (Section 24 CAMA) a public company has the

following attributes:

(@ A minimumissuedshare capital requirement of not lésanN2,000,000 shall be
stated in  its memorandum of association and each subscriber thereto shall write
opposite his name the number of shares taken. (SS. 27(2) (a) & (b) CAMA);

(b) A minimum membership of 2 and an imited maximum membership, (Section
18(1) CAMA);

(c) A name ending with APublic Limited Comp
public company limited by shares, (Section 29 (2), (5));

(d) The capacity to invite members of the public to subscribe for iteshéSection
24 CAMA);

(e) It must holda statutory meeting within a period six months from the date of its
incorporation (Section 235 (1) CAMA).

11.7 Single shareholder and small company
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One of the new changes introduced into the business environm&hgenia by the
Companies and Allied Mgers Act, 2020 is the provision permitting the incorporation of

small companies with single director and single shareholder.

Under Section 18 (2) CAMA, it is now possible for one person to form and incorporate a
private company by complying with the regaments of the Act in respect of private

companies.

Such companies will, for instance be exempted from compliance with the provisions of the
Act in relation to quorum for meetings (Section 256 (1) CAMA). It is nogéwn
impossible for entrepreneurs whaherto have been operating as proprietors under the
business name registration platform, to transit to a limited liability under the Act with all

the attendant advantages of limited liability company.
11.8 Procedure for incorporation of a company

The Corpr at e Affairs Commission (CAC) i's Ni gt
under Section 1 of CAMA, 2020 to perform the functions outlined in Section 18 of the

Act. In carrying out its functions for the registratioegulation, and supervision of the

formation, incorporation etc. of companies, business names, incorporated trustees, limited
partnerships and limited liability partnerships, the Commission has established online
cyberspace (Internet) electronic communmafprocesses which professionals erghly

promoters for the incorporation and or registration of their desired corporate entity are to
access and activate. Kindly note that while the medium of interacting with the CAC is
currently online, the various §t& and procedures enumerated below tnsidl be

undertaken by the retained professional.

(@) Any two or more persons may form a company by complying with the provisions of
CAMA (S. 18 (1) CAMA). In some other circumstance, one person only is alldaved
form a private company by complyingth the provisions of CAMA in respect of private
companies (Ss. 18 (2) CAMA).
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(b) Section 20 disqualifies from joining in the formation of a company, a person under 18
years of age, a person of unsound mind, ansehdrged bankrupt, a corporate body in
liquidation and a person who has acted fraudulently in managing a company. Keep in
mind however, that a person under the age of 18 may join in the formation of a company if
there are at least two other persons oéast 18 years in the venture.

(c) The promoters have to engage the services of a certified professional (a legal practitioner

or chartered accountant) to incorporate the company.

(d)  The professional must first file with the CAC in the appropriate forrAGQICl) two
alternative proposed namettbe proposed company for approval (if available for use)
and reservation. The application must be delivered in hard copy through electronic
communication. (Section 31 (1) CAMA).

(e) If the proposed name is availabdend approved by the CAC, the latteiseeves the
proposed name(s) for 60 days, after which the approval lapses.

Note that except with the permission of the Commission, no company, limited liability
partnership, limited partnership, business name or incatg trustees shall be registered

by a name whi ch includes t he wor d ARFeder a
AGovernment o or any other words which in t|
calculated to suggest that it enjoys the patronage dbtivernment of the Federation, the
Gowvernment of a State in Nigeria, and Ministry or Department of Government, or contains

the word AMunicipal o or ACharteredo or in

calculated to suggest connection with any moipality or other local authority; arontains

the word ACooperativeodo or its equivalent i
the words ABuilding Societyodo or contains t
(2) (ad)).

() The professionakengaged for the incorporation thenepares the memorandum and
articles of association together with the other documents of incorporation/registration by
way of prescribed forms purchased at the nearest CAC office.
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(9)

(h)

11.9

(@)

(b)

(©)

(d)

The professional must present twapes of the memorandum and articlésassociation
as wel |l as two copies of the proposed comp
return on allotment of shares for assessment for stamping at the Stamp Duty Office where

fees as assessed will begpand the documents presented, stangaedrdingly.

The memorandum and articles of association, including all other documents already
stamped will then be delivered to the Commission together with an application for
registration of the company togetheith a statement of compliance. Thelidery to the

Commi ssion will be done online through el e

electronic portal with the payment of the prescribed filing fees, online.
Documents of incorporation
The documets of incorporation are:

The memaandum and articles of association duly stamped by the Commission. The
memorandum and articles will be accompanied by an application for registration of the
company, together with other documents of registration atatensent of compliance. (S.
31(1) CAMA).

The application for registration presented by the professional retained for the
incorporation, stating the companyds propo
head office address if different from regrsteé office address, whether liabilitgf

members is to be limited, and if so, whether it is to be limited by shares, or by guarantee,

and whether the company is a private or a public company. (S. 3RLCEMA).

A statement of the authorised capitdlthe company (minimum o&100,000.0 for a
private company and2,000,000.00 for a public company) signed by at least one director.

A statement of initial issued share capital and initial shareholding in the case of a company
that has a share capitéS. 31(4) (a), CAMA). Note that thetatement of initial issued
capital and initial shareholding, shall contain a statement in respect of the requisite

information stated in Section 37 CAMA, in respect the number, nominal value (of each
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share) and classf shares to be taken by each sultmarito the memorandum of
association, as well as the amount to be paid and the amount (if any) to be unpaid on each

share (whether by nominal value of the share or by way of premium.

Note that if the company is oneathis limited by guarantee, what shaddde delivered to
the Commission is, a statement of guarantee. (S. 31(4) (b) CAMA). The statement of

guarantee shall also contain the information stated as required in S. 38 CAMA.

(e) A statement of ogeddaectorswiptherggdired pautiare @f person(s)
who are to be first director(s) of the company, person(s) who are to be first secretary or
joint secretaries of the company, with the consent of the director(s) and secretary/joint
secretaries to sact in their respective capacities the company. The statement of

proposed directors shall also contain the information stated as required in S. 39 CAMA.

() A statement of compliance by the #pant (promoter, if acting in person) or his agent
(certified professional acting on a Prom@es behal f) to be deliver

stating that the requirements of the CAMA as to registration have been complied with.

According to Section 41 (6) CAMA, upon being satisfied with the filed documérgs,
CAC shall register the memorandwand articles of association and issue a certificate of
incorporation which is prima facie evidence of compliance with the registration

requirements of CAMA.

11.10 Statement of compliance with requirements for incorpeation under Section 40
CAMA as  replacement for the statutory declaration by a legal pactitioner under
the repealedCAMA, 2004

Under CAMA, 2004 (a statute that has been repealed by the CAMA 2020) a legal
practitioner engaged in the incorporation of ctiamre with the requirements of the
CAMA and other applicable laws, is expected to file with the CAC, along with the

documents of incorporation, a statutory declaration of compliance.
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11.11

Under CAMA 2004 only a legal practitioner could make the statutoryatation on oath

in the prescribed forr®O-1 then. However, in the new statute governing incorporation of
companies and similar entitieSCAMA - 2020, provisions have been made for the filing
of a statement of compliance along with documents of incorpocatiowever, the
statement of complia® which is to be made under oath before the Commissioner for
Oaths, can be made by the applicant (that is, the Promoter) or his agent. The implication of
this is that urike what obtains under CAMA, 2020 (repedl&chich permits only a legal
practitionerto make and file thetatutory declaration, the current statuteCAMA 2020

T has extended the categories of persons who could make and sigtatdraent of
compliance thereunder. Also, where the statement of compéahas been signed by a
legal practitoner, the Commission reserves the right to accept the oath if nefole a
Notary Public. In allsituatiors, the statement of compliance may be taken by the
Commission as sufficient evidence of compliance by the d@ponith the requirements

of the Act & to registration.

Grounds upon which CAC may refuse to register the documents of a proposed

companyi Section 41 CAMA
The CAC may refuse to register the documents of the proposed company if:
(@) they do notomply with the provisions of CAMA 202,

(b)  any of the businesses that the company is to carry on, or the objects for which it is

formed,or any of them, is illegal;

(c) any of the subscribers to the memorandum is incompetent or disqualified from

being anember of a@mpany under the CAMA

(d) there is norcompliance with the requirements of any other law as to the

registration anancorporation of the company; or

(e) the proposed name of the company conflicts or is likely to conflict with an existing

trademark or business name registered igé¥ia.
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11.12 Effect of the registered document$ Section 46 CAMA

The registered memorandum and articles of association have the effect of a contract under
seal between the company, its members and officers. (laridjgofficers include the
directors,secretary and auditors) (S. 46(1) CAMA).

11.12.Effect of registration

As from the date of incorporation mentioned in on the certificate of incorporation, the
subscriber(s) of the memorandum together with such othheope as may, from time to
time, becore members of the company, shall be a body corporate by the name contained
in the memorandum, capable forthwith of exercising all the powers and functions of an
incorporated company including the power to hold land, reaving perpetual succession

but with such liability on the part of the members to contribute to the assets of the
company in the event dfs being wound up as provided in the CAMAection 42,
CAMA).

11.13Promotersi Section 85 CAMA

A pr omot eperson who firaertgkes to take partfinming a company with
reference to a given project and to set it going and who takes the necessary steps to
accomplish that purpose, or who, with regard to a proposed or newly formed company,
undertakes a part in mii ng capit al f or Keep inénind thaBany 8 5 ,
person that acts strictly in a professional capacity (as a solicitor, accountant or in any

similar capacity) in forming a company is not a promoter.
11.13.1 Duties of a promoteri Section 86 CAMA

(@) A promoter is a fiduciary to thproposed company and must observe utmost good
faith towards the company in all the transactions entered into with the company or
undertaken for and on behalf of the company.

(b) A promoter must not make any secretfpprio any transaction with or on behaf
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the company. Therefore, a promoter that acquires a property or information, in
circumstances in which it was his duty as a fiduciary to acquire it on behalf of the
company, shall account to the company for sudpgrty, or for the profit made

from the transaction, or the use of the information.

(c) A promoter may freely sell his property to the proposed company. However, he

must disclose his interest in the property to the company after incorporation.

(d)  Any transaction between a promoter and thenpany may be rescinded by the
company unless, after the disclosure of all the material facts known to the
promoter, such transaction is entered into or ratified on behalf of the company by:

i. the company 6 sectolsadnaepehdertdly of the promotewen

where the promoter is a member of the board;

il. al the members of the company (where it is possible to do so without a

meeting; or

iii. the company at a general meeting a which neither the promoter nor the
holders of any share in which he/she énéficially interested shall vote on
the resolution to enter into or ratify the transaction (See section 86,
CAMA).

11.14 Pre-incorporation contracts i Section 96, CAMA

This a contract entered into by a promoter ehdif of the proposed company. Such a
contract is usually entered into by promoters to acquire a property or right for and on
behalf of the company to be formed. A {ineorporation contract is, as a general rule, not
binding on the company when it is inporated. The rationale being that @nthe
company was neexistent before its incorporation, nobody could act on its behalf. Before
the CAMA came into effect, the company could not even ratify such a contract after
incorporation. The simple reason beitigat for an act of an agent to beifrable, the

principal must have been in existence at the time the act was done.
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The current law by which the company is permitted to ratify armerporation contract

after incorporation is section 96 of the CAMA follows:

(@  Any contract or otheransaction purporting to be entered into by the company or
by any person on behalf of the company prior to its formation may be ratified by
the company after its formation and thereupon the company shall become bound
by and entitled to the benefit thereas if it had been in existence at the date of
such contract or other transaction and had been a party thereto. Also as decided in
Continental Bank Plc. & Anor. v Emostra(z002).

(b) Prior to the ratification by theompany, the person who purportedaitt in the
name or on behalf of the company shall, in the absence of express agreement to the
contrary, be personally bound by the contract or other transaction and entitled to

the benefit thereof.
11.15 Contents ofMemorandum of Associationi Section 27 CAMA

The memorandum and articles of association are the Constitution of the company. They

are major documents of incorporation.

The memorandum of association regulates th

the following:

(@  The name of the compy,;

(b)  The registered office of the company;

(c) The businesses or objects for which the company is registered,;

(d The nature of the company, that is Apriwv
(e) The nature of the liability of the corapy (whether by shares, by guarantee o

unlimited);
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)] The statement of the authorised share (or guaranteed) capital of the company; and

(g0 The subscription clause and tab{éhis is where each subscriber to the

memorandum shall write opposite his namé@e number of shares he takes).
11.16 Articles of Associationi Section 32

The articles (of association) regul ate the
are internal rules that govern the management of the company. The articles coastitute
contract between the membenter £ (amongst themselves), the members on one side

and the company on the other side, and the members, company and its officers (directors,
secretary, internal auditor, etc).

The articles of association constitute an im@ot document of the company wherém

regulations are prescribed.

Every company registrable under the CAMA shall present articles of association as part of
its incorporation documents and the articles of association so presented shall be:

(@) containedn a single document; and
(b)  dividedinto paragraphs numbered consecutively.
11.16.1Model articles of associatiori Section 33

The Minister (charged with responsibility for Trade in Nigeria) may issue regulations to

prescribe different model articles a$sociation for different descriptiaf companies, and

a company is at liberty to adopt all or any of the provisions of the model articles that fits
its own description. An amendment may be carried out from time to time on model articles
of association whout any prejudicial effect to a cguany registered with the model

articles prior to its amendments.

11.16.2Application of model articlesi Section 34, CAMA
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A limited company is expected to register articles of association during its formation.
Where atincorporation a limited company ongtt to register articles of association, or
where it regi stered one, but the one regis
model articlesodo, the relevant model yasticl ¢
articles in the same manner andhlie same extent as if those articles registered, expressly
included the relevant model articles in the form in which those articles had been duly

registered.

Kindly note that #fr el eadtices prepaneddyethe Camntissianl e s 0
for a company, and which as at the date that the company is to be registered, matches the

particular description ascribed by the Commission to that company.

11.16.3Amendment of memorandum and a&ticles of Association

Sauel to the registration of the companwhich is actually the registration of the
memorandumand articles of association, both documents can be altered or amended in

accordance with and to the extend provided for in the CAMA.
11.16.4 Amendment of thememorandum of association

All the clauses in a memorandum of association of a company registered at its formation
can be altered or amended in accordance with the substantive and procedural provisions
of sections 562, CAMA.

(b)  Alteration of the name, bus#ss or objects, restriction oowwer,and share capital
clausesn the memorandum of association can be made under the CAMA in the

following ways:

The name clause in the memorandum can be altered oriytiveitconsent of the
CAC.

The application for thalteration will be made by the compataoythe Commission,

through a special resolution of the company duly passed by at leastairis of
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(©)

(d)

(€)

(f)

the votes cast by members of the company at a meeting of which 2hatalgsen
given to members of the compa(fy. 258, CAMA). The Commission will sigfy
its approval for the change in the compe
new nane in the register of names in place of the former name. In addition,
certificate of incorporation reflecting the alteom in namewill be issued to the
company(S. 30, CAMA).

Note that where the change in name of a company is occasioned only by the
substitution of the words APublic Limit
vice versa on the conversion of a priva@mpany into a public company or a
pulic company into a private in accordance with CAMA, no such approvaleof th

Commission shall be required.

The business or objeatlause may be altered in accordance with section 51,
CAMA. A company may, at a meetireg which written notice had been giveo
all members, by special resolution, alter the provisions of the memorandum with

respect to its business or objects.

Section 50(3) provides that any restriction on the powers of the company may be
altered in the@me way as the business or objecthef tompany in other words, in

accordance with section 51.

The share capital of the company may be altered in accordancthaviinovisions
of section 128130.

Even though there are no specific provisions for thealter of the statement of
the registezd office, which is a condition of the memorandum, it should follow that

it may be altered in accordance with section 51 of the CAMA.

Section50(5) deals withthe alteration of any other provisions of the memorandum

apart from the ones specifically prowdi for, subject to the saenrules as contained
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in sectionb1.

11.16.5Alteration of articles of association

On the authority of section 53(1) of the CAMA, subject to the provisions of the Act and

the conditions or othieprovisions contained in its memoramd, a company may alter or

add its articles by passing a special resolution by at least % of the votes cast by the

members of the company in a General Meeting of which not less than 21 says had been

given to the membesr In addition, it may delete or mogithe provisions stated in section

27(1)(ay(d) of the CAMA.

Importantly then, no alteration must contradict the CAMA and other provisions of the

company6s memorandum of association.

By virtue of slkeation @ addittod fadg in thefias shall,asubject

to the provisions of this Act, be as valid as if originally contained therein and be subject in

|l i ke manner, to the alteration by speci al r

Keep in mind that from this line of cases timual condition for alteration is tha&tmust

be for the benefit of the company as a whole, but the CAMA is silent on that.

Importantly, section 54 of the CAMA provides that,

AExcept to the extent to which atimaobeer of

bound thereby, and anythingo the contrary in the memorandum or articles

notwithstanding, the member shall not be bound by any alteration made in the

memorandum or articles of the company requiring him on or after the date of the alteration

to -

(a) take or subscribe for more sharéart he held tathe date on which he became a
member; or

(b) increase his liability to contribute to the share capital of the company; or

()0 pay money by any other means to the comp:

11.17 Procedure for issue of and trasmission of shares and debentures (qoorate bonds)
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11.17.1 Definition of share

Section 315 Investmentind Secuties Act (ISA), 2007 defines share@sa pr opri et a
interest in the share capital of a body corporate, and except where a distinctiombetwee

stock and share is expressedorimpld, i ncl udes a stocko.

A share is not a sum of moneyé but an inte
up of various rights contained in the contract, including the right to a sum of money of a

more or less amount

On the one hand, a share confergaterrights on the shareholder. These rights include
membership of the company, the right to receive notices of the meetings of the company,
the right to attend and vote at such meetings, the right to receive dividbrdsdeclared

as well as the right transfer the shares, except in a private company where transfer is

restricted.

On the other hand, shareholding imposes a liability on the shareholder to pay calls on the

sharegd if not fully paid for at incorporationuntil the nominal value is fully pa up.
11.17.2Types or classes of shares

Section 141 of the CAMA provides that a company may, where so authorised by its
articles, issueclasses of shares, provided that the shares shall not be treated as being of

the same class unlesbey rank equaji for all purposes.
The following are the commonest classes of shares:
(@  Ordinary or equity shares

This class of shares bears the greatest risk of the enterprise. The shares do not have special
rights attached to tine. The shares of this class receiveidiznds last and rank last in the

order of payment in the situation of winding up.

(b) Preference shares
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These are issued to members who do not want to take much risk. A preference shareholder
receives dividends of fixed sum of money before then ordipashareholders. If the
money available for the payment of dividends is exhausted after paying the preference

shareholders, the ordinary shareholders will go empty handed.
(©) Founders/deferred shares

This class of shras is allocated or credited to thaskbo had assisted in the promotion of

the company. This must be done by way of a contract that expressly states the
consideration for the shares. The shares are issued in payment for the services rendered in
the coursef promoting a company.

11.17.3 Issueof shares

Issuance of shares means that a company or entity owning the shares is willing to make
the shares available for allotment to subscribers who will become members of the
company or entity. Section 14f the CAVIA provides that subject to any limitan in the

articles of a company with respect to the number of shares which may be issued, and any
pre-emptive rights prescribed in the articles in relation to the shares, a company has the
power at all times and faonsideration as it shall determineigsue shares. Unless it has
successfully increased its authorised share capital which is stated in the memorandum of
association registered at incorporation, a company may not be able to issue shares beyond

the totalnumber authorised in the memorandum.

When a company decides to issue new shares of the same class as the existing one, section
142, accordsghe existing shareholders of the class being issued thengpéve right (right
of first refusal) to buy the new atesin proportion as e@arly as possib to their existing

holdings. This modef issuance of shares is calleghts issue

Where an existing shareholder declines the offer of a rights issue, or if the offer lapses, the
boardof directorsmay dispose dthe sharesThis issubject to the rens of anyresolution
of the companyat a price not less than that specified in the offedin such manner as it
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thinks most beneficial to the company.
11.17.4 Transfer of shares

The shares or other interest ofn@mber in a company are personal propegansferrable
in the manner provided in the articles association of the companisection 139,
CAMA).

11.17.5 Capacity to transfer

Any person that has the capacity to be a member of a company also has, aalawjener
the capacity to transferhisr her shares subject to the pro
of association.

Keep in mind that, a member may transfer his or her shares by a-pbatésrney, but
the powerof-attorney must be authenticated wathd left with the company togethertiwvi

the instrument of transfer.
11.17.6 Mode of transfer of shares

(@ A share must be transferred through the execution by the transferor of an instrument of

transfer, which may include an electronic instrument ofsfiean
Section 175 (1) CAMA provides:

AThe transfer of a company6s shares shalll

previously provided in the articles, transfer of shares shall be without restrictions.

Keep in mind that, as an example, the trangif the shares of a private compasy
restricted byts articles of associatios(22(2) CAMA.

The instrument of transfer shall be executed by or on behalf of the transferor and
transferee, and the transferor shall be deemed to remain the hotberstfares until the

name of the trarfieree is entered in the register of the members of the company in respect
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(b)

(€)

(d)

of the share. See S. 175(3), CAMA.

The transferor must apply to the company to register the transfer by entering the name of

the transfereen the register of the shareholders members of the company, which

include an electronic register of members. See S. 176(1), CAMA.

The transfer of shares is effective only after the company has registered the transfer, and

the company registers it @ntering the name of the transferedhie register of members

and until the name of the transferee is so entered min the register, the transferor shall be
deemed to be the holder of the shares. See. S. 176(2), CAMA.

The company may refuse to regigtee transfer of shares in the followji situations:

(i)
(ii)

(iii)

(iv)

Where the share is not fully paid up;

Where the instrument of transfer is not accompanied by the certificate of the shares
to which it relates and such evidence as the directors may reasoeqbise to
show the right of the trafesor to make the transfer;

Where the company does not approve of the transferee. (This happens usually in
the case of a private company, where the transfer violates the restriction in the
transfer of shares @f private company in the provisionsSn22 (2), (b) and (c) of
CAMA.

Where the company has a lien on the shares, for example, when the transferor had
offeredthe shares as security for a loan from the company. Notwithstanding that
the articles confeon the directors the discretion tefuse to register a transfer of
shares, the directors must exercise that pdwea fide that is in good faith and

the court may make an order that the directors must accept or recognise the transfer
where it is shownor proved that the directors had nexercised their power
according to law. See S. 176(3), CAMA.

In Re Hackney Pavillion Ltd. (1924), the court held that, where the articles gave
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the directors the power of declining to register a transfer, the powar, velere
exercisable in the absolutedauncontrolled discretion of the directors, must be
actively exercised by a vote of the board of directors for that purpose, and a mere
failure to pass a resolution was not a normal exercise of the right to dedine th

transfer.

(d) If a company refuses togester a transfer of ay shares it shall, witRinmonths
after the date of lodgent of transfer with the company, send note of the
refusal to the transferee, otherwise the company and every of its officers who
are defalt shall be liable to a fine as theo@mission shalkpecify in the
regulation (Sectiod77, CAMA).

11.17.7 Transmission of sharesd Section 179, CAMA

Section 179 f CAMA provides that fAwhere a member
survivors or legapersonal representatives of the dsegbshall be the only persons to be
recognised by the company as having any ti

however, that they shall equally be liable to pay for any of such shares that are unpaid.

Howe\er, the survivors or personal represgives may elect either to dispose of the
shares, or in the alternative, have themselves registered by the company as the holders of

these shares. See S. 179 (3) for the procedure to be followed.

11.18 Debentures
Section 191 CAMA provides:

AA company may borrow money for the purpose of its business or objects and may
mortgage or charge its undertaking, property and uncalled capital, or any part thereof, and

issue debentures, debenture stock and other securitiesewlogttright or as security for
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any ddt, liability or obligation of the company or of any third paity.

A debenture stands for the indebtedness as well as for the instrument that created the
indebtedness. Therefore, the indenture must be under the cosesabof the company

and it must be dwered to the debenture holder within 60 days of its creation. See S. 192,
CAMA.

AA debenture consists of a debt owed by t he
prescribed the condition of realisation of thétdeA debenture may be created oves th
fixed or floating assets of the colmgranyo s
contractors Nigeria Ltd. v National Provident Fund Management B{H988).

In Section 868 (1), CAMA defines a debenture in mwather terms to mean:

AA wr it wledgement ¢&f imndebtedness by the company, setting out terms and
conditions of the indebtedness and includes debenture stock, bonds and any other
securities of a company whether constituting a charge on the asshts ainipany or

not o .
11.18.1 Types of cebenturesi Section 196199, CAMA
Debentures coulle of the following types:
€) Perpetual debentur@ésS. 196, CAMA

This type of debenture is made irredeemable or redeemable only on the happening of a
contingency however remote, or on the expiratioha period of time, however, long.

Redemption is the repayment of the loan secured by the debentures.
(b) Convertible debenturgsSection 197, CAMA

These are debentures issued upon the terms that in lieu ofpteoleor repayment it may,
at the optn of the holder/creditor or the company, be converted into shares in the

company upon such terms as may be stated in the debentures.
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(© Secured and unsecured/naked debeniugesction 198, CAMA

A secured debentuiie that which is charged for repayntdrom a particular property of

the company. Keep in mind that the debenture may be secured by a fixed charge on certain
of the companyds property, or a floating ¢
compang s undertaking arednayaascbe tsecured byhbeth alfxdde nt u

charge on certain property as well as a floating charge.

Keep in mind that the distinction that is drawn between a secured debenture and a
naked/unsecured debenture is that setdebenture has a charge in its fayvand that

charge could be either floating or fixed. On the other hand, no property is charged with the
repayment or redemption of a naked debenture. There is only a solemn promise under seal
by the company to repay éhindebtedness. Remember that a secuebenture takes
precedence over a naked debenture as the latter is unsecured. In the same vein, a fixed
charge is superior to a floating charge.

(d) Redeemable debenturieSection 191, CAMA

As the name suggests,radeemable debenture may be redeentetthea option of the

company, that is, at any time that the company decides.
11.182 Creation of debenturesi Section 193, CAMA

A debenture may be created by an instrument, or by such instrument covered lty a trus
deed in the case of a debenture Istdgection 193 othe CAMA requires that every
debenture must include a &ment on the following matters:

(@  The principal amount borrowed;

(b) The maximum discount that may be allowed on the issue -@sue of tle
debentures, and the maximum premiamwhich the debentures may be made

redeemable;

(c) The rate of and the date on which then interest on the debentures issued shall be
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paid and the manner in which payment shall be made,;

(d)  The date on which the mgipal amount shall be repaid or thamner in which
redemption shall be effected, whether by the payment of instalments or principal or

otherwise;

(e) In the case of convertible debentures, the dates and terms on which the debentures
may be converted iao shares and the amounts which maychkelited as paid on
those shares as well as dates and terms on which the holders may exercise any

right to subscribe forshares in respect of the debentures held by them; and

() The charges securing the debenturel &me conditions subject to which the

debenture shall take effect.
11.183 Enforcement of contract relating to debentures Section 195, CAMA

A contract entered into with a company to take up and pay for any debenture of the
company may be enforced by arder for specific performance.

11.19 Maintenance orpreservation of capital, acquisition of own shares by company and

distribution of profits
11.191 Maintenance of capital

The share capital of a company itlwseawhoedi t or
have given creditorlentmoey t o the company are entitl ed

preserved and not dissipated.

In addition, the investors or shareholders who have invested money in the company are
also entitled to have the money apgligidiciously to the business of thenspany.
Therefore, CAMA as well as judicial decisions have laid down specific rules for the

preservation of the capital of the company. Three of thoseatdediscussed as follows

(@) Reduction of capital
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Sectiom 130 CAMA places a general prohibitioon the reduction of the
companyb6s capital. It provi des i n subsect
Act , a company having share capital shal

This rule had been in exence for ceturies as decided ithe case ofTrevor v

Whitworth & Whitworth(1887).
Permitted cases of capital reductioBection 131, CAMA

This is reglated by section 13136 of the CAMA. Section 131 permitsthe

company to reduce its skeacapital

I if authorised by its articles okaociation;
il. by passing a special resolution; or
iii. by obtaining the approval of court.

Under CAMA, the instances or purposes for which a company may reduce its share capital

under section 131 (2) are to:

i. extinguish or reduce the liability on any of its shares in eetpof share capital

not paid up;

ii. cancel any paidip share capital, which is lost onnepresented by available
assets, and the company may do this with orhaut extinguishing or

reducindiability on any of its sharesy
iii. cancelanypad p share capital, which is in exc

In any of the situations reducing the share capital of the company, the company must

amend its memorandum of assion to reflect the reduction.

(b)  Acquisition of own share by the company Section 183, CAMA

As a general rule, a company may not purchase or otherwise acquire shares issued by
207



it (Section 183 (1), CAMA. The rationale for this genemale is that it could reduce
t he ¢ omp anlyg adslitiort, & phe tompany paid higher price for the shares
than the price of the existinghares, it automatically enhancdtie value of the

existing sharesConversely, if the company paiéss han the value of the existing
shares for the ones it@ares, it automatically dilutethe value of the existing shares.

Over time, CAMA in S. 183 (2) and S. 184 allows the company to acquire its @messh
in limited instances. However, éhfollowing procedures must be followed, and the

following must be the goal of the acquisition.

The company may acquire its own shares by paying for those shares out of its profits only;
and the reasons for which anepany may acquire its own shares amdted to those under

S. 131 (2), namely to:
I settle or compromise a debt or claim asserted by or against the company;
il. eliminate fractional shares;

iii. honour the terms of an agreement by which the emwyphas an option ois

obliged to purchase shares owrgdan officer or an employee of the company;
iv.  satisfy the claim of a dissenting shareholder; or

comply with a court order.

<

To this extent, the purchase must be done out of profits and not out of capital. This rule

couldbe treated as a third rule for theimat enance or preservation o
Payment of dividends only out of profits and not capital

Section 433 of the CAMArovides that subject to certain exceptions contained in the Act,
Adi vi da# lbedpayabke ko the shareholdersyoolt of the distributable profits of the
companyo, and the following are specified
dividends may be paid:
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I Profits arising from the wuseisawasthghe com

asset;
ii. Revenue reserveand

ii. Realised profit on a fixed asset sold, but where no more than oriesasetl, the
net realised profit on the assets sold.

Section 433 (1) of the CAMA provides that,
party tothe payment of dividend out of capital in contravention of this Part, are
personally | iable jointly and severally to
ASuch Directors shal/l have the right to r
receive itwith knowledge that the company hamln p ower -8.433(R)ay it 0
InRe Exchange Banking @@882)iR21yhD #19, the directorBt 6 s (
had, for several years, made it appear that the company had made profits when, in fact, it
had not. The directors did that by laying beéthe shareholders reports and balance
sheets in which debts known to be bad were entered as assets. On the faith of these
reports, the shareholders had passed resolution, declaring dividends that the directors had
pad. In the winding up of the compane liquidator successfully applied to have the
directors who had been responsible on each occasion made accountable to the company
for the sums wrongly paid away.
Jessel MR, remarked as follows:
AA | i mit editsanemopaadnny of Asgociation declatiest its capital
exists in the manner and with the safeguards provided by statute, and looking at
the Act, it clearly is against the intention of the legislature that any portion of the

capital should be returned tbet shareholders without the statut@gnditions
being complied with.o

11.19.2 A fixed chargeis created on one or more specific assets of the companyas&ets must
be clearly identifiable.The company cannot freely deal with the property so chamyed.
fixed charge on any property hadgpity over a floating charge affecting that property
unless the earlier floating charge prohibited a further charge and the person granted the
latter charge had actual knowledge of spabhibition.
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A floating charge is an equitable charge over the whae a specified part of the
company's undertaking and assets both present and future. The charge shall not preclude a
company from dealing with such assets. The charge is deemed to crystallise on the
appointment of aeaceiver or manager or when the compagogs into liquidation. All

charges both fixed and floating have to be registered with the Registraral of the

CAC. In Cohen (WA) Ltd v. Comet Construction Co ;LG&hana Commercial Bank
(Claimants)[1966] GLR 777t was held that if thecharge was Jal, it prevailed over the

claim of an execution creditor. In that case Cohen obtained judgment against Comet
Construction for a certain sum of money. A writfiofa was subsequently issued against

two vehicles of thgudgmentdebtors.

11.20 Appointment, power, duties and removal of directors

11.20.1Appointment of directors i Sections 271 276, CAMA

(@)

Every company, except a small company, shall have at least two directors. Note that

a small company has thmeaning assigned to it under sect8®4 of CAMA.

(b) The subscribers to the memorandum and articles sebcation determine the

number of first directors and appoint them.

(c) The general meeting may-eéect or rejecdirectors sbsequently and appoint new
ones(S. 273(1), CAMA).

(d) The board of directors shall have power to appoint new directors to fill casual
vacancies on the board arising due to death, resignationyretiteor removal of a
director(S. 24, CAMA).

(e) The boad of directors may add to the number of existing directors but not beyond

the maximum stipulated by the articles of association (S. 274(3), CAMA).

() The board may appoint one of its members as the Managingt@ir@ddD) and
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CEO. However, the codefogovernance for public companies provides that one
person should not occupy the position of Chairman (of the board/company) and CEO

at the same time.

(@) The board may delegate any of its powers to the Managimsgtor or a committee
of theboard(S. 289 (5), CAMA).

(h)  The board of directors consists of executive directors angrecutive directors.

0] The first directors of a company shall be appointed in writing by the subscribers to
its memorandum oéssociation or a majority of them. his done by filling out the
foom prescri bed by the CAC named AParticul ar s
and filing it together with the other documents of incargiton at the office of the CAC
(S. 272,CAMA). Note that both the form andeHiling thereof can now be filled
online

) In addition the firstdirectors may be named in the articles sfaiation

(k) CAMA allows a companyother than a small company as described in section 394,
CAMA) one nonth to appoint additional director($the number drops below two
or as the company may resolve to do. Additional directors are appointed by
election at the annual General Meeting of the company.

() Keep in mind that if all the directors die, their per@orepresentatives may apply
to the Feeral High Court for an order to convene a meeting of the personal
representatives to appoint new directors. If they do not, the creditors of the
company may meet and appoint new directors for the company.

(m) A director or a member of a company who knowstthacompany (not being a
small company as described under s. 394, CAMA) carries on business after the
number has fallen below two for more than 60 days shall be liable for all the debts
and other liabilities that theompany may incur during that period. (271(3),
CAMA).
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11.2Q2 Powers of Directors

A director is a trustee for the company but not for individual members. The board of
directors is appointed under the articles of the company, and thus has power tteebind
company. T h e b o dhe dotnganypscalsedeemedofreebof amydrestrictions
in the companyds memorandum and articles

deals with the company in good faith.

11.20.3Duties of drectors
As fiduciaries, the directorsowethe companythe dity to:

(@) observeutmostgoodfaith towardsthecompanyin anytransactiorwith or on its behalf
(S. 305 (1), CAMA);

(b) act at all times irwhat she believes to be in the best interests of the company as a
whole so as to pserve its assets, improve its busiemd promote the purpose for
which thecompany is formed, and in such manner as a faithful, diligangfuland
ordinarily skillful director would actin the circumstances (S305 (3), CAMA, Re:

Smith and
FawcettLtd. (1942) Ch. 304, 306);

(c) have regard to the interestsof the c o mp a anmypldygesand membersin the
performance of ther duties (s. 305 (4), CAMA);

(d) exercise their powers for the purpose for which the company gave them and, not for
any collateral pupose(Piercyv. Mills and Co, Ltd(1920)1 Ch. 77i Power to issue
shares is to raise capital and not merelydéstabilisean existing majority). If the
director exercises her power for the proper purposejntnsaterial that the interest of
the membes is adverselgffected (S305 (5),CAMA)

(e) notfettertheirdiscretionto voteor actin aparticularway (S. 305 (6),CAMA);

(N not delegate their powers in such a way that amounts to abdication of duty but to
supervise the delegate diligen{ly. 305 (7),CAMA);

(g) not accept a bribe, gift or camssion from outsiders in any transaction

that involves the company (S. 313 (1), CAMA);
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(h) not allow their personal interest to conflict with their duties. Therefore, stafl not

make any secret profit or achieve amnacessary benefits in managing thsibess

of the
company or in wutilising the companyds as
(2),

CAMA);

(i) account to the company for any secret profit, or disclose abpssofit before they
make it so thatthe general meeting may approve it 886 (3)& (6) CAMA);

() exercise the powers and discharge the duties of her office honestly, in goaghthith
the bestinterestof the companyas well ago exercisethat degreef care, diligence and
skill that a reagnably prudent director would exercisecomparable circumstance (S.

308 (1) CAMA);

(k) pay attention to the affairs of the company and be responsible for the actions of the
board in which she participated so that only justifiable absence fronb thea r d 6 s
deliberations shall relievher from suchresponsibility(s. 308 (3) CAMA); and

(I) exercisecare towards the company, noting that th€ AMA prescribesthe same

standard of care for both executive and-e@acutive directors (s. 308 (4), CAMA).

(m) be mindfulthat the inability or unwillingness of a corapy to do any business shall
not afford a director a defence for breach of duties (s. 306 (4), CAMAjairadian
Aero Service Ltdv O6  Ma(l9Ir3g, yhe directors thahegotiated a large aerial
surveying and mappingontract that their company could nexecute subsequently
resigned and formed a new company that executed the contract. The court held that
they must account to their former company for the profit made);
(n) notethe duty not to misuse corporate informatiand opportunities does not cease
withadiret or 6 s resi gnasBGHCAMA)@amd of fi ce (S
(0) be responsible for thections of the board in which theparticipated, and only
justifiable a b s enc e f r o ndeliberatiens bhallarelidvé shem fro such
responsibility (S308 (3), CAMA);
There are other ancillary duties of disclosure under the CAMA relating to property
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interest of directors, age, interest in a contract gogsed contract with the company.

Where a person holds more than one dinesttip, she shall perform hedficiay duties
to all of them (S307, CAMA).

11.20.4Removal of directorsi Section 288, CAMA

Ordinarily, a director is required to vacate his office if he ceases to hold his qualification

shareswhere that is required (277, CAMA). A director must also vate office under
section 284 ofCAMA, if he:

(@)
(b)
()
(d)
(€)

becomes bankrupt or makes arrangement or composition with his creditors;
is found guilty of fraud under section 280, CAMA;

becomes of unsound mind;

resigns his office by e in writing to the company; or

is removed by the company under section 288 by ordinary resolution before the
expiration of his term of office. Notwithstanding anyidiin the aicles or in any
agreement between the company and the directoridethat a proper notice has

been srved on the director.

11.21 Appointment, qualifications, status duties,and removal of Company Secretary

Sections 336840 of the CAMA make provisions on the company secretary. The Act

defines officers of the compg to include directors, auditors afcbmpany] secretary.

The

companyo6s articles of association may

conditions for the appointment of the secretary, subject to the provisions of the Act.

11.21.1 Appointment & a secretary

Section 330(1) providethat all companies except a small company must have a secretary.
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Companies that have none at the commencement of the Act must appoint one not later
than six months thereafter. The directors appoint a secretary faothgany, and they

must ensure, amongt her t hi ngs, that the person to
requisite knowledge and experience to discharge the functions of a secretary of a
C 0 mp a-1sy382.

Keep in mind that where there is no secrettrg, assistant secretary or deputy sty

may validly exercise all the powers and authority of the secretary. Where there is no
assistant or deputy secretary, any officer of the company authorized by the directors may
act as secretary (S. 330(3)).

It is important to note that a public companhat contravenes the provisions on
appointment of secretary under section 330, is liable to a fine that the CAC shall decide
and a daily penalty for as long as the contravention continues (S. 330(4)).

Keep in mind ao that a provision that requires sahieg to be done by a director and the
secretary shall not be satisfied by that thing being done by the same person acting as both

the director and the secretary (S. 331)

11.21.2 Qualifications of aCompany Secretary

Section 332 of the CAMA provides thine Directors must take reasonable care to ensure

that the person to be appointed the secretary of a company is a person that appears to them

to have the requisite knowledge and experience to discharge the fundttbessecretary

of the company. Thig the only eligibility criterion for appointment as the secretary of a

private company.

However in addition to the foregoing general qualification, a secretary of a public

company must have any of the following psEm®nal qualifications:

(@) Membership othe Institute of Chartered Secretaries and Administrators (ICSAN);
or

(b) A legal practitioner within the meaning of the Legal Practitioners Act, Cap L11,
LFN, 2004; or
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(c) Membership of any professional body of accoutgastablished from time to time
by an Act of the National Assembly; or

(d) Any person who has held the office of the secretary of a public company for at
least three years of the five years immediately preceding his appointment in a
public company; or

(e) A body corporate or firm consisting the professionals in (a), (b), or (c).

11.21.3Status and authority of a Company $cretary

Thecompany sectary isan officer of the company with ostensible authority to bind the
company to legal obligationsHe is regarded as the head of adshiation in his
company In the case dPanorama Developments (Guildford) WdFidelis Furnishing
Fabrics(1971) 2 Q.B. 911 as follows:

A company secretary is an officer of the company with extensive dutaes an
responsibilitiemérdéeclasrind Heonigerceartainly
contracts connected with administrative si
employing staff, and ordering cars and so on and so forth.

In that case, Bayne, the secretaryhe defendant company, hired luxwgrs from the
plaintiff ostensibly for the company6s busi
for his own purposes. When the company tried to avoid liability for the payment of the

hire charge, the cou held that the company was bound thye contract to pay the hire

charges as the company secretary had ostensible authority to bind the company.

11.21.4Duties of Company ®cretary
Section 335(1) of the CAMA provides that the duties of a secretelydi@ the following:
(a)Attending the meeng of the company, the board of directors and its committees,
rendering all necessary secretarial services in respect of the meeting and advising on

compliance, by the meetings, with the applicable rules and rezngdati
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(b)Maintaining the registers and ethrecords, required to be maintained by the company
under the CAMA,;

(c)Rendering proper returns and giving notification to the CAC as required by the CAMA,
and

(d)Carrying out such administrative and other secretarial laselirected by the directors or

thecompany.

Keep in mind that by virtue of section 335(2), unless the board so authorizes, the secretary
shall not exercise any powers vested in the directors.

Section 334 of the CAMA provides thid, secretary does nota@ fiduciary duties to the
company, btuwhere he is acting as its agent he owes fiduciary duties to it, and as such
shall be liable to the company where he makes secret profits or lets his duties conflict with
his personal interests, or usasnfidential nformation he obtained from the compdior

his own benefit

11.21.5 Removal of a secretary from office
Section 333(1) of the CAMA empowers the board, not only to appoint a secretary but to
remove him from office. Where the board intends to remove tbeetsey of a public
company from offie, it must give the secretary a notice
(@) Stating that it intends to remove the secretary from office;
(b) Setting out the grounds on which it is intended to remove him;
(c) Allowing him a period of at least seven working d&ysnake his defence; and

(d) Offering himan option to resign his office within a period of seven working days.

By virtue of section 333 (3), the board may remove a secretary from office and report to
the next general meeting where after notifying him of tikention to remove him, he does
not resign or make his defence within the seven days given him. Where the directors
consider the defence of the secretary to be insufficient and the ground for removal is fraud
or serious misconduct, the board may remove amd shall report to the next annual

general meeting. For removal of the secretary on other grounds, the board needs the
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approval of the general meeting. Pending that time, it may suspend him and report to the
next annual general meeting.
By virtue of setion 333(4), the removal of a suspeddsecretary takes effect as approved

by the general meeting.

11.21.6 Register of secretaries

11.22

Contrary to the provisions of the repealed CAMA of 2004, section 336 of CAMA, 2020
requires on public companies to maintai register of secretaries which masntain the
particulars stipulated in section 337 or 338 depending on whether the secretary is an
individual or corporate body respectively, which particulars the Minister of Trade may
vary from time to time.

Keep inmind that a company is duty boundratify the Corporate Affairs Commission of
changes in the particular of secretaries in accordance with section 339 of the Act.

Company meetings

The general meeting of members is the primary organ of the comghayboard of
directorsbeing the semndary organThe meetings of the companwhich are of liree

types, are explaindaelow.

11.22.1 Statutory meetingi Section 235, CAMA

(@) A public company must hold the statutory meeting within six months fitwen

date of incorporation.

(b) The court maywind up the company for failing to hold the meeting as stipulated,

(See section 571 (b) CAMA), or extend the period for holding ithenapplication
of the company. fie company and its officers may also beedl fornot holding the

meeting.

(c) The directos of the company must send to the membereadt [21 days before the

meeting a notice of the meeting together vaidtatutory report that contains pre-
218



incorporation issues
(d) An auditor must certify thetatutoryrepot as it relates to share allotment.

(e) The directors mustile promptly the duly certified statutory report and deliver it to

the CAC for registration within 14 dagdter the meeting.

)] The nmembersof the company may give Zday notice to propose any revevant

motionat the meeting.
11.22.2 Annual General Meetingi Section 237, CAMA

Exceptin the casef a small company or any company having a single shareholder, every
company registereoh Nigeria shall holda general meeting in each year of its existence

subject to the following provisions

(a) Annual General Meeting (AGM) is to hold once a year in additm any othemeeting

in that year.

(b) Not more than 15 months shall lapse between the date ef AdBM and the

next.

(c) Except for the first meeting, the CAC may exd the time for holdig an AGM by

three months.

(d) The company must hold its first AGM within 18 months of ipmation, and

the meeting need not haid the year of incorporation dne next.

(e) All the businesses transacted at an AGM shall be deespedal business, and
other businesses ducas declaration of dividends, presentatiof financial
statements as well as the reports of the directors and auditors, eleictinectors,
the appointment and fixing of remuneration of the ausdit@as well as the
appointment of the audit committeenda disclosure of remuneratioof managers

shall beordinary business
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() There are penalties on the company and every officer that default in holdinga&GM
provided for by the CAMA

11.22.3 Extraordinary General Meeting i Section 239

(a)The board of directs may convene an extraordinagneral meeting when théglieve
it is appropriate to do so. However, any directmay convene the meeting

if there are not sufficient directors in the country to form a quorum.

(b)This mesting may also be requisitioned by tmeemker(s) of the company that
hold at the date of requisition not less than-tameh of the paidup capital of the
company or representing not less than-tamth of the wting rights of members of

the company ahe date of requisition.

(c)The memberghat have the power to requisition the nregtmay also convene the

meeting not later than three months if the directoib tta convene the meeting

after requisition.

(d)The requisitionists may then recover from tle®mpary any reasonable expenses

incured by them due to the directorsd inactio

(e)Members of the company must be given aday rotice of an extraordinargeneral

meeting.
(f) All statutory and general méegjs must be held in Nigeria
11.22.4 Notices, votingand resolutions
(a) Notices of meetng - Section 241 CAMA

i. The noticerequired for all types of general meeting2is days from the date on

whichthe notice was sent out.
ii. A general meeting of a company called with a r&ro notice than 21
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given.

(b)

days shall bedeemed regular if all memberentitled to attend and vote

at the meeting so agree.
Contents of noticel Section 242, CAMA
The notice of a meeting shall specify:

the place, date and time of the meeting;

. sufficient details of the general naturé the business to be transacted at the

meeting;and

if the meeting is to consider a special resolution, the terms of the resolution;

No business may be transacted at any general meeting unless notice of it has been duly

(©)

(d)

Persons entitled to nate of a general meeting Section 243 CAMA
The following persons shall be entitled to receive notice of a general meeting:

Every member;

. Every person upon whom the ownership of a share devolves by reason of his being

a legal representative, receiveraoirustee in bankruptcy of a member;

Every director of the company;

. Every auditor for the time being of the company; and

The company secretargnd he Commissioin the case of a public company.
Attendance at meetings Section 252 CAMA

Every peson who is entitled to receive notioka general meeting of the company
as provided under section 243 is entitled to attend such a meeting. Furthermore,
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(€)

every member has a right to attend and speak at any general meeting of the
company and voten any esolutionproposed athe meeting, netithstanding any

provision in the articles of association.

However, a member may be precluded from attending a general meeting where the
articles provide that a member can onlieatl and vote at such a meetinglif

calls or sums payable by him in respef shares in the company have been paid
up. (See section 107, CAMA).

Note that any member of a company entitled to attend and vote at a meeting of the
company is entitled to appoint another person as his proxynvay or may not be
a member of the eopany, with full powers to exercise all the rights which the

appointor member is able to exercise at such meeting. (See section 254, CAMA)
Power of Court to order meetingsi Section 247, CAMA

Where it is impraticable to call a meeting of a comgaor of the board of
directors in accordance with provisions of either the articles of associat the
CAMA, the Court may, eithesuo motuof its own motion) or on the application of
any director of the company @f any member of the company, ordéat a
meeting of the companyr doard be called. The Courtay alsogive ancillary or
consequential directions including but not limited to a direction that one member of
the company present in person or by proxy ie ttase of a meeting of the
company, ad one director in the case of the bqardy apply to the Court for an
order to take decision which shall bind all the members.

Keep in mind that any meeting called, held and conducted in accordance with an
order ofCourt under the section, will for gilurposes be deemed to be a meeting of

the company or of the board of directors duly conducted.

(H Voting i Section 248, CAMA

At any general meding, a resolution put to vote shall be decided by a show of
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()]

(h)

hands, unless a poll is (before ortbe declaration of results of the show of hands)

demanded by the any of the following:
i. the chairman if he is a shareholder or proxy;
ii. atleastthree members present in person or by proxy;

iii. @ member(s) present in pensor by proxy and representiag leat onetenth of
the total voting rights of all the members having the right to vote at the

meeting;or

iv. any member(s) holding shares in the company with right to vote at the meeting,
being shares on which asggregate sum has been paid up etjuat least

onetenth of the total sum paid up on all shares conferring that right.

Note that a declaration of the Chairman of the result of a vote on a show of hands
shall be conclusive of evidence of the factthout proof of the number of
proporticn of votes recorded in favour or against such resolution unless a poll is

demanded.
Companies that need not hold annual general meetingsSection 237, CAMA

The opening statement of tipeovisions of section 27, CAMA&xempts a small
company or a singlshareholder company from holding an annual general

meeting.

A small conpany is described in section 868, CAMA as a company having the

meaning assigned to it under 394 of the Act.
Companies authorised to hold virtualmeetings

A private company is authized to hold its general meetings electronically
provided that such meetings are conducted in accordance with its articles of
association{S. 240 CAMA).
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11.23 Company audit- Appointment, qualifications, rights, duties, and removal of auditors

11.23.1 Appointment and qualifications of auditorsi SS. 401 & 403, CAMA

being

(@)

(b)

(©)

(d)

(€)

(f)
(9)

Every company shall appoint an auditor or auditors at each agenatal meeting
to audit its financial statement (S.401(1) CAMA).

The provsions of anyAct establishing a bodyfaccountants shall apply to any

investigation or audit of companies, and any of the following persons are

disqualifiedfrom being appointed an auditor of a company: an officer or servant of

the companya partner or employee of an officer servant of the company; ,on
body corporat€S. 403(1) CAMA)

No person shall audit a public company unless the Securities and Exchange

Commission (SEC) has registered the persosuah termsand conditions as inhay

prescribefrom time to time- S62, Investmentand Securities Act, 2007 (ISA)

Nonregistration of the person

immediately above subjects the company

investigatedo a penal fine ol1,000,000.00 (One million naira), artetauditor

to a fine oN100,000.00 ©ne hundred thousand naira) as well as a further penalty
of N5,000.00 (fve thousand naira) for every day of violation (S. 65, ISA).

The officers, servants or agents of the company who connived in violagng th

provisions of the ISAabove shall be liable to the same extent as the corporate body

(S. 66 (1), ISA).

The SEC may administratively enforce the above penalties (S. 66 (2), ISA).

Section 403 (4), CAMA disqualifies the folking categories opersons from

appointed as an auditor of a company:

. a per son di squalified

subsidiary or

holding company; or

f

(0]

r

appoi nt me
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ii. a debtor to the investigated company or to a related company svao i
shareholder

in the investigated compaifigr an amount exceedidgs500, 000.00; or

iii.  a shareholder or spouse of a shareholder of a company whpseyee is
an

officer of the company; or

iv.  a partner in or whose partner, employee or employer is responsible for the
keeping

of the register of debentulmlders of the company; or

v. an employee of or a consultant to the company that hasfbea period of
more
than one year, been in the maintena
financial

records or preparation of any its financial statements; or
vi. a peson disqualified under subsection (6) of this section.

A person shall not act as auditor of a company when he knows he is disqualified
for appointment as one and anyone who, while acting as dmolawf a company,

becomes disqualified during his term of office, he shall immediately vacate his
office and give notice in writing to the company that he has stepped down from

being an auditormaccount of that disqualification (&3 (6), CAMA).

Note that a firm is qualified for appointment as auditor of a company, if all the
partners are qualified for appointment as auditors of the company. And a person who
actsas an auditor in contravention of sabg8on (6) or fails to give notice of vacating

his office as required under the subsection, commits an offence and liable to a penalty

as specified by the Commission.

11.23.2 Duties and pavers of auditorsi Section 407, CAMA
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(@)

(b)

Duties of auditors

The auditors shall make a report to the members of the company on the accounts,
balance sheet as well as profit and loss accounts to be laid before the general

meeting.

In the case of a public cqrany, the auditors shall also makeepart to an audit
committee of an equal number of directors and representatives of the shareholders

(not exceeding six).

The audi t commi ttee shall examine
recommendations

on it to the general meeting

Specifcally, the duties of an auditor are to investigate and form an opinion on

whether or not:

I.  the company has kept the proper accounting recmdsthe auditors have
received proper returns for their audit from the bh@msmot visited by
them (S.
407 (1) (3, CAMA);

i. the companyds balance sheet and it
accounting records and returns (S. 407 (1) (b), CANAY

iii. the information in the dearigcortsient s 6
with those accounts (S. 407 (®AMA).

An auditor shall exercise reasonable care, diligence arldrskiile performance of
his duties (S. 415 (1), CAMA).

Rights/powers of auditors

i.  If auditors are of the opinion that proper accauptrecords have not been
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received from fte company or) branches visited by themif the balance
sheet

and or the profit and loss are not in agreement wittatiseunting records,
the

auditors shall state that facttimeir report (S. 407 (2), CAMA).

ii. Evely auditor of a company has a right atcess at all times to the
compay 0 s
books, accounts and vouchers, and be entitled to requum the
company?os of f
such information and explanations as he thinks necessary for the
performance of
t he asuddies{(So40D(3), CAMA).

iii.  If the requirenents of Parts V and VI of the Second Schedthat is
respectively
Chairmanés and Directorsd Emomforuments
Loss of
Office Emolumentsand Particulars relating to number of employees
remuneated
at higher rate), and Parts Idah of the Third SchedulandMatters to be
disclosed undersection 384of CAMA are not complied withby the
company in the accounts, itishe audi t or sdé duty to i nt
statement givinghose requed particulars, so far as the are genablyable
to do. (S. 407 (4), CAMA).

11.23.3 Removal of auditorsi Section 409, CAMA

A company may by ordinary resolution remove an auditor before the expiration of his
office and shall notify the CAC of the removal within 14 dayyqS. 409,
CAMA).
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11.23.4 Liability of auditors - Section 415

An auditor is liable for loss or dage suffered by the compams a result of the
a u d i negligeace ((S. 415 (2), CAMA).

11.23.5 Reggnation of auditorsi Section 412

(&8  An auditor of a company may resign his office by issuing a notice in writing to
t hat effect and depositing it at t he <coc
operates to end his term of officea the date of which notice is deposliter on

such later date as may be specified in the notice. (S. 412 (1), CAMA);
(b) For an auditordés notice of resignation t

i. a statement that there are no cirstemces connected withe resigning
auditor
which ought to be brought to the notice of the membergeditors of the
company, (S. 412 (2) (a), CAMA); or

ii. where there are such circumstances as megdian paragraph (a) of
section 412

(2) (a) aboe, a statement of any such circumsemto be made in the
notice of

resignation.

Keep in mind that where a notice of resignation by an auditor is deposited with a
company, the company shall seadopy thereof to the CA®@ithin 14 days and where the
notice contains a statement unded £ (2) (b), CAMA), copies of the notice shall be sent

to every person who is entitled under section 387 of the Act, to receive copies of

financial statements.

Anyone aggrieved by the notice may within 14 dayseafiving same, apply to the
FederaHigh Court for an ordeunder S. 412 (5), CAMA).
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11.24 Administration of companies and agpointment and functions of the aministrator 1
Sections 443, 444 & 496, CAMA

The systenof administration of companies well as the appointment and funcgaof an
administratorto rescue the company from insolvency previded for under the CAMA
Il n all situations where t he usmese and prapertyna n a g e

arise, an dministrator for the purpos# rescuing the company is appointed.

In section 444 of CAMA, an administrator of a company is empowered to do all such
things as may be necessary for the management of the affairgdsuaid property of the
companyoverwhich he has been appointedadministrator. The objectives for weh an

administrator performs his functions include the following:

€) Rescuing the company, the whole or any part of its undertaking, as a going

concern;

(b) Achieving a better result far he company és crandvoulddoe s as
achieved if the companywere wound up, without first being in administration;

or

(c) Realising the property of the company in order to make a distribution to one or

more secured preferential creditors.

Keep in mind that the primary objectia¢ the administrator in carrying outshfunctions

is the rescuing of the compargnd this the administrator must do except he is of the
opinion that it is reasonably impracticable to rescue thepeom or that a better result
could be achieved for the editors of the company where the adistirator pursues some

other course of action among the ones listed in section 444 (1) (b) and (c), CAMA.
11.241 Appointment of administrators i Section 443, CAMA

The appointment odn aministrator for the purposes the administration of a company
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may be made byhe following

(@)

The court, pursuant to an order thereof under section 449 of CAMA,

(b) The holder of a floating charge under section 452 of CAMA; or

(©)

@)

(b)

()

the company or its directors under section 459 of the Act.

Appointment by the Courti Section 449, GMA

Under section 449, a Court may make an administration order in relation to a

company where it is satisfied that:
I.  company is or is likely to become unable to pay its debts; and

ii.  administration order is likely to amve the purpose of administration.

Appointment by holder of a floatingchargeonac o mpany 6 si property

Section 452

The holder of a floating charge oser

an administrator of a company

i.  where the instrunm@ creating the charge states expressithe instrument
creating the charge that section 452 of CAMA applies to the floatiageh

for the appointment of an administrator of the company; or

il. the instrument empowers the holder of the charge to appaetedver

within the meaning of the r@Vant provisions of the Act.

Appointment by a company or its directorsi Section 459, CAMA

The appointment of an administrator by a company or its directors is subject to the

conditions specified in sections 46962 of CAMA.

Note that an administtar shall not be appointed for a company under section 459
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11.242

i. where a petition for windingip of the company has been presented but not
yet disposed dby the Courtor

ii. where an administration application has been naaukis no yet disposed

of:

lii.  or arecever/manager of the company is in office.

Note that apart from the appointment made by the Court, other modes of appointment are
regarded as and refe. ed t o as Aapeooiand ihéee bubfacaurt of
appointment has a crogmrder elemenn applicatiorexparteshall be made to theoDrt

for its approval.

Keep in mind that whether oot appointed by the Court, admainistrator is an officer of
theCourt(S. 446, CAMA).

Functions of an alministrator i Section 496, CAMA

The geneal powers of andministrator extend to the doing of anythingcessary andf

expedient for the management of the affairs, businessrapény of a company.

While an a@ministrator is carrying out his functions undbe Act, any person who has
dealingswith him in good faith and for valuaeed not inquire into whether or not the

administrator is acting within his powers.

The aministrator of a company is also empowered to exercise the additional powers
specified n the Eleventh Schedule of the CAM#&served for receivers and managers of
the company. (S.497, CAMA).

The specific powers under the Eletteischedule that are exercisable by the administrator

are the power to:
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Vi.

Vil.

viii.

Xi.

Xii.

take possession of, collect and-getthe poperty of the company, and for that

purpose, to take such proceedings as may seem to him expedient;

sell or otherwise dispose of the property of the company by public auction or

private contract;

raise or borrow money and grant security therefor over pituperty of the

company;

appoint a satitor or accountant or other professionally qualified person to assist

him in the performance of his functions;

bring or defend any action or other legal proceedings in the name and on behalf of

the company;
refer toarbitration any questions affectingethompany;

effect and maintain insurances in respect of the business and property of the

company;
use the companybés seal ;

do all acts and to execute in the name and on behalf of the company, any deed,

receipt or othedocument;

draw, accept, make and enserany bill which he is unable to do himself or which
can more conveniently be done by an agent and power to employ and dismiss

employees;

appoint any agent to do any business which he is unable to do himself orcauhich
more conveniently be done by aneayj and power to employ and dismiss

employees;
do all such things (including the carrying out of works) as may be necessary for the
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realisation of the property of the company;

xiii.  make any payment which is necessary oidi&ctal to the performance of his

functions;
xiv.  carry on the business of the company;
Xv.  establish subsidiaries of the company;

xvi.  transfer to subsidiaries of the company the whole or any part of the business and

property of the company;

Xvii.  grant or accept a surrendetease or tenancy of any propertytlod company, and
to take a lease or tenancy of any property required or convenient for the business

of the company;
xviii.  make any arrangement or compromises on behalf of the company;
xix.  call up anuncalled capital of the cqmany;

xxX.  rank and claim in the bankruptcinsolvency, sequestration or liquidation of any
person indebted to the company and to receive dividends, and to accede to trust

deeds for the creditors of any such person;
xxi.  present or defend a petition for the windung of the company;
xxii.  change the situatin of t he companyds registered of
xxiii.  do all other things incidental to the exercise of the foregoing powers.
11.25 Arrangement, compromise, netting and windingup of companies
11.25.1Arrangement i Section 7D, CAMA

A company may be rerganisedn various ways in order to effect changes in the rights

and relations both of the members as well as the creditors. Foigarisation may or may
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not culminate in the transfer of the property or undertaking otcongany to another as in

a Aimergefwalee O .

The CAMA provides in section 710 to 712 for arrangement and compromise within a

company. Section 710 of the Act defines far.

AAny change in the right s redolddrs dr crediborsiofiat i e s
company o any class of them or in the regulation of a company, other than a change
effected under any other provisions of the Act or by the unanimous agreement of all parties

af fectedo.

The Investments and Securities Act, 200BA) providesinter alia in for compomise,

arrangement, reconstruction and merger as follows:

AWhere wunder a scheme proposed for a Ccomg
between two or more companies, the whole or any part of the undertaking oopbetyp

of any company concerned ineth schemeéi s to be transferred
court may, on the application in summary of any of the companies so affected, order
separate meetings of the companies to be summoned in such manner as theyourt ma

direct o.

Itisto be noted fromd he def i niti on o fctiofi7d0 of thenChMATtRAD t 0 U n
the Act makes provision for the change in question or where the parties unanimously

agree, there is no need for a scheme of arrangement.

Ithas beenai d t hat t he t er rasgenfectsoanemot gyminygmeus and nd a
that an agreement which enables the majority of the creditaxcapt less than is due to

them, may be a compromise on the part of the creditors as a whole, but where the
shareholdes do not give up anything no compronse as such is involde but only
arrangement resultéSee Yinka Folawiyo & Sons Ltd. v TA Hammonds Projects Ltd

(1977).

The CAMA makes provisions for two types of situations namely:
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