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Standards for protection of public
interest and the performance of

supervisory
Institutions



Welfare of the general public (in contrast to the selfish interest of a person,
group, or firm) in which the whole society has a stake and which warrants
recognition, promotion, and protection by the government and its agencies.
[Businessdictionary.com]

The welfare or well-being of the general public; commonwealth. Appeal or
relevance to the general populace.
[Random House Dictionary]

The net benefits derived for, and procedural rigor employed on behalf of, all
society in relation to any action, decision or policy.
[International Federation of Accountants]

The fact that the public has a right to know about something because it affects
them; the fact that people in general are interested in something.

[Macmillan dictionary]
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1. What is public interest?

3. What Could Go Wrong?

4. Required Standards

5. Closing Thoughts




In respect of neither private nor public organisations may it be
assumed that they will of themselves be solely concerned with the
public interest. It is therefore necessary to discipline organisations in

such a way as to safeguard the promotion of the public interest.
[Scientific Council for Government Policy

56t report to Governments]

happen
naturally?

The natural order is for the few dominant
players who have a lot at stake to seek to

exert influence in their interest rather
than in the public interest.
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Guidelines

Promotion
of
competition
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S S Regulatory Capture
Institutional Multiplicity J y ~ap

What Could Poor responsiveness

Go Wrong?

Appointment of unskilled
regulators

Powerful leader (larger than
Institution)
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Regulatory capture is a form of political
corruption that occurs when a regulatory
agency, created to act in the public interest,
instead advances the commercial or special
concerns of interest groups that dominate
the industry or sector it is charged with
regulating — “culture of cosiness” between
the regulator and the regulated.

Regulatory capture occurs because groups A captured
or individuals with ‘high stakes’ in the regulatory
outcome of policy or regulatory decisions agency is
may focus their resources and energies in often worse
attempting to gain the policy outcomes they than no
prefer; while members of the public, each regulation.
with only a tiny individual interest in the

outcome, either ignore the process or are

individually powerless to intervene.
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...taking
action
too late!
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Building the strengths and
governance of a regulatory body
around an individual, rather than
In line with its enabling statutes
(i.e. around the governing council
of the regulatory body).

Performance being assessed
based on the personality of the
leader.

Policy reversals become more
prevalent.
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Appointments of management
personnel not based strictly
on qualification, competence and
Integrity but considerations as
loyalty to government or the need to

reflect ethnic or religious balance.

This results in a management that
owes It's emergence to it’s political
connections, rather than it’s
gualifications.

© 2014 KPMG Professional Services,
entity. All rights reserved.

In UK, it was revealed in
December 2013 that Paul
Flowers [an English
businessman, former
Labour Party Counsellor]
the regulator-approved
Chairman of troubled
Cooperative Bank (assets
£47 billion), had no relevant
experience and was an
expense-fiddler and habitual
drug-taker which were on
the public record and known
to his previous employers...
and even the regulators!
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In July 2014, during the presentation of the Lagos Chambers of Commerce and
Industry (LCCI) 2014 second quarter report in Lagos, the President of the Chamber
bemoaned the overlapping functions of the various regulatory authorities in the sector
as factor inhibiting the development of the real sector. The issue of overlapping
regulatory and supervisory functions of regulators at both the federal and state levels
had persisted despite appeals by various stakeholders to the government.

: National Environmental \ Lagos State
Consumer NEHOE] ST Standard Environmental
for F Dr i .
Standard Protec“on O OOd UQS RegLIIatlon ProteCtlon
n 4

Organizatio ouncil (CPC) 4 p)Administration Enforcement Agency Agency

of Nigeria (SON) | ~ Commission (NESREA) (LASEPA)
(NAFDAC)

“The overlapping action of regulatory authorities ha ve resulted in endless
intimidation, time wasting, fees, fine, charges and high operational
cost of businesses.” - Remi Bello, President, LCCI (July 2014)
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Accountability
and
transparency

Engagement

Preventing
undue
influence and
maintaining
trust
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» The legislation establishing a regulatory scheme should be written so
that the purpose of the regulator and the objectives of the regulatory
scheme are clear to the regulator’s staff, regulated entities and citizens.

» Regulators should not be assigned conflicting or competing functions or
goals except in rare circumstances where there is a clear public benefit
in combining these functions and the risks of conflict can be managed.

* Where a reqgulator is given potentially conflicting or competing functions,
there should be a mandatory mechanism whereby conflicts arising are
made transparent and processes for resolving such conflicts are
specified.

Role

not principally sit only with the regulator. The principal responsibility for
assisting the executive to develop government policy should sit with the
responsible executive agency and the regulator should have a formal
advisory role in this task.

C | arlt » The responsibility for setting or advising on government policy should

» To reduce overlap and regulatory burden, all regulators should be
explicitly empowered and required to cooperate with other bodies (non-
government and other levels of government) where this will assist in
meeting their common objectives.
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» Establishing the regulator with a degree of independence (both from
those it regulates and from government) can provide greater
confidence and trust that regulatory decisions are made with integrity.

» A high degree of regulatory integrity helps achieve decision making
which is objective, impartial, consistent, and avoids the risks of
_ conflict, bias or improper influence.
Preventing
: undue « The criteria for appointing members of a regulator’s governing body,
influence and the grounds and process for terminating their appointments,
should be explicitly stated in legislation. The process should involve
the legislature or judiciary for greater transparency and accountability.

» Enshrining a regulator’s independence in legislation alone does not
guarantee that the regulator’s behaviour and decisions will be
independent. A culture of independence, strong leadership and an
appropriate working relationship with government and other
stakeholders are essential to independent regulatory behavior.
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The governing body structure of a regulator
should be determined by the nature of and
reason for the regulated activities.

Where a regulator has a multi-member
governing body, the CEO or individual
responsible for managing the organization's
performance and implementing regulatory
decisions should be primarily accountable
to the regulator’s governing body.

HVAN

There should be a clear allocation of
decision-making and other responsibilities
between the Minister, the governing body
and the Chief Executive Officer (CEO) or
individual in charge of the organisation’s
performance and implementation of
decisions.

To avoid conflicts of interest, where there is
a need for formal representation of specific
stakeholders in strategic decision making,
stakeholder engagement mechanisms such
as an advisory or consultative committee
should be established, rather than making
those stakeholders members of the
regulator’s governing body.

Policies, procedures and criteria for
selection and terms of appointment of the
governing body should be documented and
readily available to aid transparency and
attract appropriate candidates.
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Regulators are generally accountable to three groups of stakeholders:

’I

Ministers

Legislature (4l

o @ ¢

The expectations for each
regulator should be clearly
outlined by the appropriate
oversight body. These
expectations should be published
within the relevant agency’s
corporate plan.

Key operational policies and other
guidance material, covering
matters such as compliance,
enforcement and decision review,
should be publicly available.

The opportunity for independent
review of significant regulatory
decisions should be available in
the absence of strong public policy
reasons to the contrary.

Comprehensive accountability and transparency measures actively support good
behavior and performance by the regulator, as they allow the regulator’s performance to
be assessed by the legislature or responsible other authority.
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Regulators should undertake
regular and purposeful
engagement with regulated
entities and other stakeholders
focused on improving the
operation and outcomes of the
regulatory framework or
scheme.

Procedures and mechanisms for
engagement should be
institutionalized as consistent
transparent practices. There
should be a focus on
establishing structured and
regular consultation
mechanisms with regulated
entities.

Effective engagement with
regulated parties and other
stakeholders helps enhance
public and stakeholder
confidence in the regulator, its
decisions and its actions

Engagement processes used
should protect against potential
conflicts of interests of
participants and guard against
the risk that the regulator may
be seen to be captured by
special interest.
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» Clarity about regulators sources and levels of funding is
necessary to protect their independence and objectivity.
Transparency about the basis of funding can also enhance
confidence that the regulator is effective and efficient.

 Funding levels should be adequate to enable the regulator
operate efficiently, to effectively fulfill the objectives set by
government, including obligations imposed by other
legislation.

* Regulators should not set the level of their cost recovery
fees, or the scope of activities that incur fees, without
arm’s-length oversight. These fees and the scope of
activities subject to fees should be in accordance with the
policy objectives and fees guidance set by government.

 Where cost recovery is required, the regulator should avoid
imposing unnecessary or inefficient administrative burdens
or compliance costs on regulated entities.

* Aregulator should disclose in its annual report what
proportion of its revenue comes from each of these sources
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Regular independent external reviews of regulators should be arranged by
the government, legislature or the regulator itself, in addition to any internal
reviews

A regulator’s performance measures should incorporate quantifiable
aspects of the regulator’s activities that provide metrics to assess their
performance, as well as the costs they impose.

It is important that regulators are aware of the impacts of their regulatory
actions and decisions. This helps drive improvements and enhance
systems and processes internally. It also demonstrates the effectiveness
of the regulator to whom it is accountable and helps to build confidence
in the regulatory system.

The performance evaluation criteria and results should be published. The
performance evaluation criteria should be reflected in performance
assessments of staff in the regulator, where possible.

© 2014 KPMG Professional Services, a Nigerian Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (‘KPMG International”), a Swiss 25
entity. All rights reserved.



1. What is public interest?

2. How is public interest
protected?

3. What Could Go Wrong?

4. Required Standards




In summary, we need:

Well designed rules and regulations
that are efficient and effective.

Appropriate institutional frameworks
and related governance
arrangements.

Effective, consistent and fair
operational processes and practices.

High quality and empowered
Institutions and resources.
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Achieving good regulatory outcomes is almost always a co-operative
effort of the following:

The

Government Regulated

Regulators

Good
Regulation
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