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A. IN THE FEDERAL HIGH COURT HOLDEN AT LAGOS, NIGERIA ON FRIDAY THE  

27TH DAY OF MARCH, 2014 BEFORE THE HONOURABLE JUSTICE SALIU SAIDU 

 

     SUIT NO: FHC/L/1081/09 

     BETWEEN: 

     SAIPEM CONTRACTING NIGERIA LTD. 
     SAIPEM (PORTUGAL) COMERCIO MARITIMO, SU, LDA  PLAINTIFFS 
     SAIPEM S.A.  AND 
     FEDERAL INLAND REVENUE SERVICE 
     ATTORNEY GENERAL OF THE FEDERATION            DEFENDANTS 
     SHELL NIGERIA EXPLORATION AND PRODUCTION 

COMPANY LIMITED 
The Plaintiff prayers before the court are the following: 

1. WHETHER having regard to the extant provisions of the Value Added Tax Act, Cap. VI, 
Laws of the Federation of Nigeria 2004, relevant Withholding Tax Regulations, Companies In-
come Tax Act Cap. C21, Laws of the Federation of Nigeria 2004 particularly sections 13(2)(c); 
90(1) and 30, thereof: 
i. The deduction and / or payment of Value Added Tax; Withholding Tax and Companies  
Income Taxes respectively are applicable to and chargeable on Companies such as the  
2nd and 3rd Plaintiffs which under and pursuant to the said Acts and the Companies and  
Allied Matters act Cap.C20, Laws of the Federation of Nigeria, 2004 are foreign and /  
or offshore or otherwise non-resident Companies; 
ii. In consortium Contract Arrangements involving both onshore and offshore Companies  
respectively engaged to carry out separate and distinct offshore and onshore scope of work, 
with the Local Companies Assigned onshore responsibilities both different set of Consortium  
Companies are liable to be charged for and pay value Added Tax, Withholding Tax and  
Company Income Tax respectively; 
iii. Having carried on operations in Portugal which is outside Nigeria tax jurisdiction,  
2nd Plaintiff being a Portuguese Company are liable to be charged and pay  
Value Added Tax; Withholding Tax, Company Income Tax or any other Local Taxes in Nigeria; 
iv. Having to the Double Taxation Agreement between the Republic of France and Federal  



Republic of Nigeria particularly Article 7 
thereof, the 3rd Plaintiff being a French  
Company is liable to be charged and pay  
Value Added Tax; Company Income Tax or  
any other Local Taxes in Nigeria; 
 
v. Foreign Company such as the 2nd and  
3rd Plaintiffs who are engaged to render  
contract of supplies and engineering services  
 to be effected outside Nigeria and  
therefore outside Nigeria Tax jurisdiction  are  
required to pay Value Added Tax;  
Withholding Tax and Company Income  
Taxes respectively irrespective of the  
existence of a Double Taxation Agreement  
between Nigeria and the respective  
Foreign Country in which the contracted  
party is based ordinarily or carries on business. 
 
2. Whether the 1st Defendant is not stopped or 
otherwise prevented from resiling from its 
earlier written representation to the Plaintiffs’ 
Consultants that they are not liable to pay 
value Added Tax, Withholding Tax and Com-
pany Income Tax respectively. 
 
3. Whether the 1st Defendant is not stopped or 
otherwise prevented from resiling from its 
earlier written representation to the Plaintiffs’ 
that they are not liable to Withholding  
Tax on fabrication being manufacturing activi-
ties in Nigeria and where  
the aforementioned questions 1(i) – 1(v) are 
answered in the negative and  
Question 2 in the positive, the Plaintiffs seeks 
the following relief: 

  

i. A DECLARATION that the 2nd and 3rd  
Plaintiffs are not liable to be charged levied or  
otherwise made to pay value Added Tax,  

Withholding Tax and Company Income Taxes  
respectively having regards to their business  
or services not carried on in Nigeria nor  
payments received in Nigeria. 
 
ii.  A DECLARATION that the 1st, 2nd and  
3rd Plaintiffs are not jointly and / or  
severally liable for the Taxes aforesaid to  
the 1st Defendant. 
 
iii. A DECLARATION that the 1st Plaintiff being  
a Nigerian company is not liable to suffer  
Withholding Tax payments on its Local  
Fabrication activities in Nigeria being  
manufacturing activities. 
 
iv. A DECLARATIION that the 3rd Defendant  
has no right, duty or obligation whatsoever to  
deduct any Value Added Tax or Withholding 
Tax from all payments due to the 2nd and  
3rd Plaintiffs on account of services and/or  
supplies rendered by the 2nd and 3rd 
Plaintiffs to It respectively outside Nigeria and  
in France / Portugal. 
 
v. A DECLARATION that it is incompetent  
of and / or unlawful for the 1st Defendant  
to seek to or otherwise levy impose extract  
or collect Value Added Tax,  
Withholding Tax, Company Income Taxes  
respectively from the 2nd and 3rd Plaintiffs  
having regard to the extant  
Federal Taxation Laws aforesaid. 
 
vi. A DECLARATION that it is only the  
1st Plaintiff being a Nigerian company that  
is liable to pay Value Added Tax, Withholding  



Withholding Tax and Company  
Income Taxes for its services carried  
on in Nigeria but only for their own  
services and for and on behalf of the 2nd  
and 3rd Plaintiffs. 
 
vii. ORDER OF INJUNCTION restraining the  
Defendants jointly and / or severally either by  
themselves, their services and / or agents  
howsoever described from imposing levying,  
restraining for and / or otherwise deducting  
or collecting Value Added Tax, Withholding  
Tax and Company Income Tax on or from  
the 1st Plaintiff on any payments due to it  
and payable outside Nigeria by the 3rd  
Defendant. 
 
viii. ORDER OF INJUNCTION restraining the  
Defendants jointly and / or severally either by  
themselves, their servants and / or agents 
howsoever described from imposing  
levying, restraining for and / or otherwise  
deduction or collecting Value Added Tax,  
Withholding Tax and Company Income Tax  
on or  from the 1st Plaintiff on any payments  
due to it and payable to it by the 3rd  
Defendant beyond their Tax liability under  
the Law as a Nigerian company. other  
Applicable Reliefs as may be just and  
applicable in the circumstance. 
 
The basis of the objection as submitted by  

the 1st Defendant is that the issues at stake  

cannot be determined by way of affidavit  

evidence alone but will entail the calling of  
Witnesses and cross-examining them. 
 

 
JUDGEMENT 

The Judge held that:  
1. The case can be determined by way of affi-
davit evidence and hereby overrule the prelimi-
nary objection in this case. 
2. Nothing stopped the 1st  defendant from re-

siling their earlier statement to the Plaintiffs, 
where such statements does not conform 
with law. Issue of payment of Tax is com-
pletely that of law. 

3. VAT is a consumption tax charged on goods 
and services, it is payable by the consumer 
of taxable goods and or services. The Plain-
tiffs are not the consumer of the goods, 
they are not entitled to pay VAT. 

4. The only exemption granted In this case is 
that the Plaintiffs are not entitled to pay 
VAT being a consumer tax. I refuse all other 
prayers of the Plaintiffs as they are entitled 
to pay taxes demanded from them. 

B. VAT: SUPREME COURT THROWS OUT  
LAGOS SUIT 
The Supreme court on April 11, 2014 threw out 
a suit filed by the Lagos State Government 
challenging the power of Federal Government 
to assess and collect taxes on supply of all 
goods and services within its constitutionally 
defined jurisdiction. 
 
In a judgment by the full panel of the apex 
court, Justice Dattijo Mohammed upheld the 
preliminary objection filed by the Federal Gov-
ernment and dismissed the suit on the ground 
that the court lacked jurisdiction to entertain it. 
 
The Supreme court maintained that rather than 
coming before it to appeal the earlier rejection 
of the suit at the high court and court of ap-
peal, the plaintiff approached the apex court 



Asking it to invoke its original jurisdiction 
and hear the matter. The court however  
described the suit as “an abuse of court  
process in the extreme” adding that the action  
of the plaintiff amounted to “forum shopping.” 
having declined jurisdiction to hear the suit, the 
supreme court held that it was not necessary 
to determine the issues raised by the  plaintiff 
in the suit.  
 
Lagos State has approached the court seeking  
among other reliefs, a declaration of the court 
to abolish the Value Added Tax Act,  
which it said Infringed on its power to assess 
and collect Taxes on the supply of goods  
and services within its territory. 
 
TAX FACULTY ORGANISED  
TRANSFER PRICING SEMINAR IN LAGOS 
In line with its primary mandate of capacity 
Building of members on current financial and  
Accounting issues, the Faculty on April 11, 2014 
at Lagos Airport Hotel, Ikeja staged a seminar 
on “Transfer Pricing regulations-Roadmap for 
Implementation and Compliance.” The seminar 
had in attendance 78 members and 4 other  
Stakeholders. 
 
Three papers stated below were delivered by  
Erudite tax experts from the Big 4(Practitioner), 
Private sector (Tax Payer) and Regulator 
(Federal Inland Revenue Service.) 
“TRANSFER PRICING REGULATORY  
FRAMEWORK” BY MRS. TITILAYO FOWOKAN, 
FCA (HEAD TAX GROUP, OANDO PLC) 
“PROCEDURE FOR FILING TRANSFER PRICING 
RETURNS/DEFENCE” BY MR. AJAYI BAMIDELE, 

FCA (COORDINATING DIRECTOR, FEDERAL 
INLAND REVENUE SERVICE) 
“TRANSFER PRICING DOCUMENTATION” BY 
MR. TAYO OGUNGBENRO, FCA (PARTNER, 
KPMG PROFESSIONAL SERVICES) 
 
The seminar will be repeated in Abuja and  
Port Harcourt later in the year.  
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